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BEFORE THE

[ LLI NO S COMMERCE COMM SSI ON

IN THE MATTER OF:

NEW LANDI NG UTI LI'TY, I NC.,

Proposed general increase in

wat er and sewer rat

Met pursuant

BEFORE:

MR. | AN D. BRODSKY, Adm nistrative Law Judge.

APPEARANCES:

es
Chi cago,
April 4,

N N N N N N

I1linois
2005

to notice at 9:30 a. m

LAW OFFI CE OF AMY MURAN FELTON, by
MS. AMY MURAN FELTON

110 South Euclid

Oak Park, Illinois 60302

Appearing for

Avenue

New Landing Utility,

MS. CARLA SCARSELLA and
MS. JANI' S VONQUALEN (tel ephonically)
160 North LaSalle Street,
Chi cago, Illinois 60601

Appearing for

St af f;

Suite C-800

Il nc.:

No. 04-0610
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APPEARANCES: ( CONT'

MS. SUSAN L.

MR. RI SHI GARG

100 West Randol ph,

Chi cago, Illinois
Appearing for
[11inois;

D)

SATTER and

Suite 111
60601
t he People of the State of

LAW OFFI CE OF LOWE & STEI NMETZ, LTD, by
MR. RALPH E. LOWE

407 West

P. 0. Box 1625
[1'linois 60507

Aur or a,

Appearing for

Lost

Gal ena Boul evard

New Landi ng HOA and

Nati on HOA.

SULLI VAN REPORTI NG COMPANY, by

Tracy L.

Overocker,

CSR

224



10

11

12

13

14

15

16

17

18

19

20

21

22
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Gene Armstrong

Direct
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Cross direct
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cross Exam ner
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Number

New Landi ng
No. 1

New Landi ng
No. 2

AG Cross
No. 1

AG Cross
No. 2

AG Cr oss
No. 3

AG Cross
No. 4

AG Cross
No. 5

AG Cross
No. 6

AG Cross
No. 7

AG Cr oss
No. 8

For

| denti fication

In Evidence
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JUDGE BRODSKY: Pursuant to the authority of
the Illinois Commerce Comm ssion, | now cal
Docket 04-0610. This is New Landing Utility, Inc.
It's a proposed general increase in water and sewer
rates.

May | have the appearances for the
record, please.

MS. MURAN FELTON: Good morni ng, your Honor,
Anmy Muran, Mu-r-a-n, Felton, F-e-l-t-0-n, on behalf
of New Landing Utility, 110 South Euclid, Oak Park,
[11inois 60302.

MS. VonQUALEN: Jani s VonQual en and Carl a
Scarsella on behalf of the Staff of the Illinois
Commerce Comm ssion, 160 North LaSalle Street, Suite
C- 800, Chicago, Illinois 60601.

MS. SATTER: Susan L. Satter and Rishi Garg
appearing on behalf of the People of the State of
Il'linois, 100 West Randol ph Street, Chicago, Illinois
60601.

MR. LOWE: Ral ph Lowe appearing on behal f of
the Lost Nation Property Owner's Association, 407

West Gal ena Boul evard, Aurora, Illinois 60506
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JUDGE BRODSKY: Okay. Thank you. The first

item we had a filing by Staff that sets forth

certain stipulations. Did you guy's want to address
that ?

MS. VonQUALEN: "' m not sure how we woul d
address it. W simply made that filling to alert

you, Judge, to what we had heard from the vari ous
parties regarding their agreement with or
di sagreement with the statenments that are set forth
i n that pleading. | assume since we filed it that if
we unintentionally m sstated anybody's agreement or
di sagreenment, they would object at some point,
ot herwi se what | guess we would ask woul d be that
t hat would be made -- put into the record and that
woul d be sonmething that you could reply upon in your
proposed order.

JUDGE BRODSKY: Okay. Are there any objections
or corrections?

MS. MURAN FELTON: There are three corrections
t he Conpany has, your Honor. On Friday we sent out a
response to some of the stipulated requests and we

wanted to change three of those answers. Wth
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respect to FD-8 and FD-9, the Conpany will not
stipulate to those
JUDGE BRODSKY: Hol d on. \What page are you on?
MS. VonQUALEN: Excuse me, I'mreferring to the
filing that we made | ast Wednesday, which was the
proposed stipulation, which is basically a chart --

MS. MURAN FELTON: Ri ght .

MS. VonQUALEN: -- that said --
MS. MURAN FELTON: | was just following with
respect to the other one -- these other stipulations.

The chart's fine, yeah.

JUDGE BRODSKY: The chart's fine.

MS. MURAN FELTON: Pardon me. Excuse ne.

JUDGE BRODSKY: Al'l right. Any other reaction
to the chart?

(No response.)
For purposes of the record, this
was -- Staff's request for stipulation dated
March 30th and to the extent that all parties either
agree or have no opinion as to one of the requested
stipulations, they will be treated as stipul ated to.
Al so, on Friday -- not Friday,
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March 30th, m dweek, there were filings requesting
that the Comm ssion petition for receivership. Let
me deal first with the supplenment to the filing by
Staff. You indicate that Aqua Illinois was

interested potentially. Were others contacted as

wel | ?

MS. VonQUALEN: Yes, Judge.

JUDGE BRODSKY:  Which others?

MS. VonQUALEN: Utilities, I nc. was contacted
as was Illinois American Water Company.

JUDGE BRODSKY: Okay. Were there any entities
in Ogle County that were also contacted?

MS. VOnQUALEN: Those were the only entities
that were contacted. My understanding is that
Utilities, Inc., Illinois American and Aqua Illinois
all have some utilities within the vicinity.

JUDGE BRODSKY: Okay. And what was the
procedure by which they were contacted?

MS. VonQUALEN: M. Pal opal (phonetic), the
manager of the water department made tel ephone calls.

JUDGE BRODSKY: All right. At some point he

may need to enter an affidavit to that effect.
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Al'l right. Now, nmy understanding from
the -- Exhibit A to the People's petition is the Ogle
County Court at this point did not appoint a
receiver, did not -- well, appears to have sort of
deni ed the petition without prejudice, would that be
an appropriate characterization?

MS. SATTER: Yes, it did -- | think that's
appropri ate. | think the Court went a little farther
than that. The order speaks for itself if you'd |Iike
me to address it, | can.

JUDGE BRODSKY: Well, if you have any coment
on it, go ahead

MS. SATTER: The Ogl e County Court ordered that
one-third of New Landing's revenues be set aside and
they al so ordered New Landing to report to the
Envi ronment al Enforcement Bureau's attorney on the
payment of expenses and the recei pt of revenues, that
is not a receiver; but it is supervision and as you
know, we filed a motion for receiver requesting that
the Comm ssion seek a receiver before the Ogle County
Circuit Court and part of the reason for that is that
the order that the Judge entered is not as
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conprehensive as we'd like to see and we think in
light of the Comm ssion's overall view of the
situation, the Comm ssion is in a position to help
the Court make a decision on -- a more conprehensive
deci sion on the matter. So that is why we
specifically asked that the Comm ssion find that they
shoul d request a receiver fromthe Circuit Court as
well. We had put that in our pretrial meno but we
just reiterated that in our notion.

JUDGE BRODSKY: Okay. M ss Felton, you want to
respond to these?

MS. MURAN FELTON: Yes, in response to the
motion it was just filed on Wednesday. The Company
plans to file a response objecting to it, of course,
in light of the fact that the matter has -- is being
taken up by Ogle County and being handl ed there at
the current time. As was just stated by Mss Satter,
the -- currently the order was denied, so the Conpany
woul d like some time to object to that and file that
formally.

MS. SATTER: Could | suggest that that matter

be taken with the case? I n other words, when we
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brief the case we can brief the appropriateness of a
guestion for a receiver --

MR. ARMSTRONG: M ss Satter, can you use the
mc? |'mhaving a hard tinme hearing you.

MS. SATTER: ['"msorry. Would you like nme to
repeat?

MS. MURAN FELTON: Pl ease.

MS. SATTER: | suggested that the matter of a
receiver be taken with the case, we're about to have
evidentiary hearings, we'll have initial briefs. W
put the question of receiver in our pretrial meno. I
think that way, the Conmm ssion can consider it
conprehensively with the case overall.

JUDGE BRODSKY: Is the material that you're
basi ng the motion upon something that you' re going to
provi de the evidence for in the next couple of days?

MS. SATTER: Yes.

MS. MURAN FELTON: Your Honor, we would prefer
just -- that the motion stand on its own and it be
handl ed separately, that we file a response and that
your Honor takes this notion up on its own. It
shoul dn't be tagged onto this particular proceeding.
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We shoul d have a chance to evaluate it, cross-exam ne
wi t nesses, if need be in this particular issue and
have that decided separately as it is distinct from
the rate case.

MS. SATTER: If I may respond?

JUDGE BRODSKY: Go ahead.

MS. SATTER: You asked that the parties prepare
a pretrial memorandum The Office of the Attorney
General did that. It was filed on the date it was
due. There was no objection to the pretrial meno.
There's been plenty of time to object to it. The
motion for receiver -- the request for receiver was
contained in the pretrial memo there has been
adequat e noti ce. In our initial direct testinony of
Scott J. Rubin, we specifically suggested that a
receiver be appointed for this utility. This is not
a new issue. This is an issue that has -- that we
raised fromthe very beginning of this case, so we
woul d request that it not be separated out, that will
cause redundancy, extra work, repetition for no real
pur pose and the notice has been given.

MS. MURAN FELTON: Your Honor, we would still
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object. This issue was just recently, if at all,
raised in the pretrial memrandum filed by the
Attorney General's Office. It was denied by the
Circuit Court and the Company takes issue with the
Attorney General's Office attenpting to try to the
enforcement matter before your Honor and the
Comm ssi on.

JUDGE BRODSKY: Well, in one sense it will be

tried by the Circuit Court any way if it goes that

far. | think at this point -- | think at this point
I'"'m tenpted not to sever it. | think some of the
mat eri al undoubtedly will be repetitious. To the

extent that it's separate evidence, though, it should
be identified as evidence that's pertaining only to
the notion for receivership and not to the rate case.
Hopeful ly that addresses the concerns as -- to the
extent that it's possible to do so.

Now, if the -- even if the motion is

successful, that only puts it in front of the

Comm ssi on. I f the Comm ssion finds that it should
continue on, then it goes to the Circuit Court. So
in that situation, there is still a |engthy
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eval uative process that remains, it would not be a
final decision by the Comm ssion that would result in
the receivership, though, that would be something
t hat woul d be determ ned by the court or
alternatively, the Comm ssion may -- excuse ne, the
court may find that it's not warranted even if the
Comm ssion petition issues or it's possible that it
may not even get that far at this point, it's hard to
say.

So with that --

MS. VonQUALEN: Judge?

JUDGE BRODSKY: Go ahead.

MS. VonQUALEN: | also wanted to raise to your
attention this motion that Staff filed, we asked for
two fornms of relief. One was the request that the
Comm ssi on make a finding that they should go to the
Circuit Court to have a receive receiver appointed.
The second one was requesting an order addressed to
t he Conpany ordering that they desist from making
payments to affiliated interests for which no
Comm ssi on approved affiliated interest agreenent

exi sts. That is a matter that concerns Staff because
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it appears that, at this point, the assets of the
utility are being used for purposes which have not
been approved by the Comm ssion and it appears from
the evidence that we've seen and that you will hear
today and tomorrow, that this is going on on an
ongoi ng basis and it does cause Staff some concern;
and that particular part of our nmotion, we would |ike
a ruling on prior to June or whenever the Comm ssion
is going to make an order in the rate case.

JUDGE BRODSKY: All right.

MS. MURAN FELTON: Your Honor, if | mght, the
Company, of course, would respectfully request tinme
to respond to that particular notion as well.

JUDGE BRODSKY: Okay. So Staff will file a
proposed draft interim order so that if your evidence
is successful in establishing that the relief is
warrant ed, then that can be put in front of the
Conmm ssion, it's something that the Conm ssion would
have to enter an order on.

As far as the Conpany, then go ahead
and respond to it in the same tinme franme. Now, with
respect to that, | better get a deadline for
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responses. When were you anticipating having that
response filed?

MS. MURAN FELTON: Your Honor, we would request
three weeks from today to file a response. This week
is out for us so it will give us two weeks to file
a -- prepare and file a response to these notions --
for this notion.

JUDGE BRODSKY: So that puts it when?

MS. MURAN FELTON: We woul d request April 25th,
three weeks from today.

MS. VonQUALEN: Judge?

JUDGE BRODSKY: I think it's a bit |engthy.

Go ahead.

MS. VonQUALEN: In light of the seriousness of
t he situation, we would ask that they have a shorter
period of time. They did receive the notion | ast
Wednesday, so they've had it for nearly a week now.
According to the adm nistrative rules, typically
they're given two weeks to respond, that would be
April 13th. Staff would ask for a week to reply. We
would file a draft proposed interimorder on
April 20t h.
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MS. MURAN FELTON:  Your Honor, it hasn't been a
week. We just received it on Wednesday at the end of
the day and |'ve been preparing for a hearing, so |
woul d m scharacterize the al most a week.

JUDGE BRODSKY: All right. Here's what we're
going to do: Friday, April 15th for responses from
t he Conpany. April 22nd for replies from Staff and
i ntervenors.

MR. LOWE: |'msorry, your Honor, | didn't
catch that | ast date.

JUDGE BRODSKY: April 22nd.

MR. LOWE: Thank you.

MS. SATTER: Could any party respond to the
moti on or do you want to wait for intervenors to file
something if we will at --

(Fire drill)

JUDGE BRODSKY: Let's go off the record for
2 m nutes.

(Break taken.)

JUDGE BRODSKY: All right. So where were we?
We were tal king about April 15th for all responses to
t he Conpany to what ever you're going to respond to.
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MS. MURAN FELTON: Absolutely. Your Honor, we
woul d take issue with anyone other than the filing --
anyone other than the Comm ssion filing a -- any
replies to our response or responses to the motion in
general, even. This is only a notion where the
Comm ssion has the authority and standing to grant
this, not any other party.

JUDGE BRODSKY: You know what, we have a whol e
table full of people who are participating in this
case and if you are going to file a response, they
can file a reply. Obviously, the Comm ssion is the
one who gets to determ ne whether or not they're
going to issue the petition to the Circuit Court; but
that doesn't bar the Comm ssion from considering the
motions of -- whether it be the Comm ssion Staff or
whet her it be the Attorney General and, so |I'm not
going to limt replies to your response.

MR. ARMSTRONG: Am | allowed to express a view
on this?

JUDGE BRODSKY: This is just going to be the
trial for 04-0610, so notwi thstanding that, this is a
procedural matter setting it. | woul d ask your
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attorney to informus of your views.
M ss Felton is there something you --

MR. ARMSTRONG: If I my, | would. Aml
all owed to make a comment or am | not?

JUDGE BRODSKY: If Mss Felton has a position
that she wi shes to establish on behalf of New
Landi ng, then, fine; if there's other commentary, he,
no.

So yes or no, M ss Felton?
Yes or no?

MS. MURAN FELTON: The only thing | would Ilike
to make a point about is that the AG already made
their arguments in the Ogle County case so for them
to be making their arguments here when it was
unsuccessful in the Ogle County case and nore
appropriately placed there, the Company woul d just
object to the extent of any further responsive notion
practice with respect to this issue.

JUDGE BRODSKY: | presume that since the motion
in Ogle County Court is of record and available to
everybody who is bringing these nmotions that they
have something to present to the Court that the Court
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hasn't consi dered, assumng that if gets to the
Court. Now, if they go to the Circuit Court of Ogle
County and present exactly what's been presented
before, then |I guess that will be an i ssue between
the Circuit Court of Ogle County and those parties.
So | would presume that in their filings and in their
argunents, they're going to be careful to highlight
somet hi ng that has not been made of record, that's
their responsibility to act properly under accordance
with the rules of practice and responsibility and I
don't think that that's going to be a matter that
we're even going to be able to weigh.

As far as the Conmm ssion
determ nation, that will be strictly under 220 ILCS
5-4-501 and whether that's new material or old
material for the Circuit Court, if it gets to the
Circuit Court, that's not something that | would be
able to make a determ nation on one way or the other.

So, | guess to the extent that that
was an objection, it's going to not persuade me to
not allow for the briefing on the matter and | want
to enphasize for the record that |I'm not making a
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final decision on the notions today and that the
Comm ssion will be the one to take up that matter.

| s there anything further on these
nmotions for receivership?

MS. SATTER: Well, | just wanted to comment,
you had asked that we try to identify the evidence
that's concerning a receiver, we would submt that
nost of the evidence that we've presented concerns a
receiver but certainly when we do our brief, with
will identify specifically what information we're
relying on. | think it would be awkward and -- it
woul d be difficult to do that during the course of
the hearing, though, so |I'm asking, you know, |eave
to do it in that format instead of trying to identify

it in the course of cross-exam nati on.

JUDGE BRODSKY: Wel |, obviously, with
cross-examnation you're a little bit limted but |
think you can still do it. What | had asked was t hat

information that you're presenting with respect to
your receivership motion just be identified that

way -- | think, certainly, you'll be able to do it in
a -- when you enter a pattern of questions or a line
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of questi ons. I don't expect you to preface each
guestion but | think -- generally speaking, | think
it's not so impossible to organize the materials so
that we can readily identify the material that you're
specifically targeting towards supporting your notion
versus the material that's going to the rate case.
There may be some cross over but, you know, | think
it will help the record to keep them as separate as
possible to mnimze the tangle, especially if you
intend to rely on it subsequently.

MS. SATTER: Okay. 1'll do ny best

JUDGE BRODSKY: Thank you. All right. Are
there any other pretrial matter we have to wrap up
bef ore we get started?

MS. VonQUALEN: Yes, Judge. I would like to
bring up the stipulations that | sent to the Conmpany
| ast week where | had -- Staff had requested that the
Conpany stipulate to certain responses to data
requests. We had requests requested -- and |'I1 just
read off the list of the requests that we had wanted
to put into evidence. W had requested that they
stipulate to the Company responses to FD-7, FD-8,
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FD-9, FD-10, FD-2, FD- 13, FD-15, FD-17, FD-18, AG
2.17, AG 3.1, W 1.08, WD 1.12, AG 4.17 and AG 4.7.

JUDGE BRODSKY: Do you have a written list that
you could circul ate?

MS. VonQUALEN: Not one that's very fornmal.
Woul d you like a very informal list?

JUDGE BRODSKY: If you have extra copies, that
may be hel pful.

MS. MURAN FELTON: Your Honor, the Conpany
agreed to sonme of these requests to stipulate to the
data requests and then subsequently realized there
was an i nadvertent oversight on a couple of data
guestions. Would you like me to read which ones we
stipulate to?

JUDGE BRODSKY: Yes, go ahead.

MS. MURAN FELTON: The Conpany will agree to
the follow ng data requests: FD-7, FD-12, FD 17,
FD-18, WD 1.08, AG 3.1, and AG 4.17.

JUDGE BRODSKY: Okay. And you will not
stipulate to the remai nders?

MS. MURAN FELTON: That's correct.

JUDGE BRODSKY: Is there sonmething further?
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MS. SCARSELLA: Yes. Staff would ask | eave,
then, just to file electronically the data requests
that the Conpany has agreed to stipulate to and sonme
Staff Cross Exhibit 1, group -- Staff G oup Cross
Exhi bit 1.

JUDGE BRODSKY: Okay. So that would consist of
FD 7, 12, 17 and 18, AG 3.1, AG 4.17 and WD 1.08; is
that correct?

MS. VonQUALEN: Yes.

MS. MURAN FELTON: No obj ecti on.

JUDGE BRODSKY: Okay. So then leave to file
that is granted. You'd be filing that on E-docket --

MS. VonQUALEN: Yes.

JUDGE BRODSKY: -- subsequent to the proceeding
t oday?

MS. VonQUALEN: Dependi ng how long it goes
t oday, either today or tonorrow when we have a chance
to file it, yes.

JUDGE BRODSKY: That's fine.

MS. VonQUALEN: In addition, we also requested
that the Attorney General's Office agree to stipulate
to certain documents.
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JUDGE BRODSKY: Okay. |Is this fromthe sane

list or

a different list?

MS. VonQUALEN: These are different ones. W

had requested that the Attorney General's Office

stipulate to responses they provided to RP 1 and

RP 2.

MS. SATTER: That's fine.

JUDGE BRODSKY: Okay.

MS. VonQUALEN: So we would ask |l eave to file
those as Staff -- as Staff Cross Exhibit 2.

JUDGE BRODSKY: Is this Group Cross?

MS. VonQUALEN: Yes.

JUDGE BRODSKY: Okay. So just to confirm

then, the Attorney Gener al

RP 27

MS. SATTER: Yes.

is stipulating to RP 1 and

JUDGE BRODSKY: And that will be filed as Staff

Group Cross Exhibit 2; is that correct?

MS. VonQUALEN: Yes.

JUDGE BRODSKY: Okay. s there anything

further

with respect to stipulations?

(No response.)
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Is there anything further with respect
to anything el se before we get started with the
trial?

MS. MURAN FELTON: Yes, your Honor, there's one
remai ni ng thing on behalf of the Conpany. The Staff
filed supplenmental testinmny specifically to
M. Griffin, M. Stuck and M ss Harden fil ed
testi mony on Wednesday, March 30th. The Conpany
nmoves to strike that testimony as it was late-filed
and therefore it's prejudicial to the Conpany in
terms of preparing a response or cross-exam nation on
those wi tnesses.

And, secondly, the information has
been readily available to the -- these particul ar
wi t nesses that they could have provided this
testimony at an earlier date.

JUDGE BRODSKY: Does Staff want to respond?

MS. VonQUALEN: Judge, the testimny was filed
on the date that was provided for additional
suppl emental testimny and the testinony was -- the
Issues in this case and | believe it's relevant and
it's important for the record in order for the
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Comm ssion to have a full and conplete record

JUDGE BRODSKY: We're tal king about what's been
| abel for identification as Staff Exhibits 10, 11 and
12; is that what we're tal king about?

MS. MURAN FELTON: Yes. And it was ny
under standi ng that the March 30th deadline was for
purposes of filing stipulations.

JUDGE BRODSKY: Al'l right. This is about maybe
15, maybe 18 pages worth of filings. It seens to ne
t hat the Conpany, throughout the course of the case
has enjoyed quite a bit of flexibility with their
filings, so I'"mnot going to strike the testinony.

MS. MURAN FELTON: Your Honor, if | mght,
t hough, the information provided by Staff actually
creates an entirely newrate case and to provide this
at the late hour, we find very prejudicial. It
changes their opinions, their testimny in general,
their exhibits, all the information is new in that
respect as far as what they provide.

JUDGE BRODSKY: Why don't you outline the
extent of the changes for us, then.

MS. MURAN FELTON: The figures, the
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cal cul ations in the exhibits, the scheduled that are
provi ded, specifically, the rate of return, the rate
| evel s and the rate structure have all been changed

JUDGE BRODSKY: Has t he net hodol ogy? Because
if it's sinply the fact that a nunber becanme known - -
that one of the inputs was no | onger correct, the
number, and they put in a new input and ran the sanme
process, |'m not exactly sure how this would be earth
shattering information.

MS. MURAN FELTON: Sure. That methodol ogy may
be the same, your Honor, but the numbers thensel ves
to which they subsequently amended them have been
known for nonths. So to change the nunmbers at the
very late hour in light of the fact that this
informati on has been available to themis surprising
to the Company and al so creates a conpletely
di fferent opinion by which Staff now stands.

MS. VonQUALEN: Judge, if you recall, this
matter was set for hearing several weeks ago and it
was continued on basically the eve of hearing because
Staff had received additional information from the
Attorney General's Office. At that time, we asked
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for and received a date to provide additional

suppl emental testinony. We provided that testinmony,
as per schedule on the schedule on this case on March
the 30th, some numbers have changed. Staff's
analysis is basically the same but the changes in the
numbers are based upon the additional evidence that
we received from the Attorney General's Office.

There is nothing -- Staff is this not outside the
schedul e of this case by filing this additional

suppl emental testimony. As a matter of fact, this is
precisely the reason the hearing was continued to
this date instead of being held at the originally
schedule trial date.

JUDGE BRODSKY: | recall that information
conversation. At this point what | haven't heard is
anyt hing specific that would really change nmy
opinion, so |I'mgoing to, once again, deny the notion
to strike.

While we're on that topic, what is the
identification of exhibits that Staff is still
pl anning to use or planning to offer?
MS. VonQUALEN: That's a very good question,
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Judge and we have not gone over with staff w tnesses
exactly which testinmnies are going to be repl aced.

I know we have filed a number of testimonies and I'm
really not sure if all of them need to be put in the
record or not. At this point, if you would wait
until after our lunch break, we will be able to give
you a list of exhibit.

JUDGE BRODSKY: Okay. That's fine. | guess as
| ong as we have it before Staff's case starts is
really all that's required, | just wasn't sure.

Okay. W th that, are there any | ast
final itenms before we get started?

(No response.)

Hearing none, okay, let's see, we've
al ready been at this an hour so |I think before we get
started, we will take a break for 10 m nutes and we
will reconvene at 10:40.

(Recess taken.)

(Wher eupon, New Landing Utility

Exhi bit Nos. 1 and 2 were

mar ked for identification

as of this date.)
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JUDGE BRODSKY: You want to start with an
openi ng statenment?

MS. MURAN FELTON: No opening statement, your
Honor. The Conpany would just like to call its first
and only wi tness, Gene Arnmstrong.

JUDGE BRODSKY: Al right. Hol d on, then.

Does anybody el se wish to make an opening statenment?

MS. VonQUALEN: | have one that | could make if
you' d like to hear it, Judge. | don't think it's
going to be terribly helpful for you but I'm
certainly happy to give it if you' d like to hear it.

JUDGE BRODSKY: Well, | guess it's really nore
your choice than m ne and, you know, if you want to
do it now or if you want to save it or if you don't
want to do it at all, that's up to you.

MS. VonQUALEN: "1l go ahead, thank you.

May it please the Court, Counsel,
after nore than 20 years, New Landing has filed for a
general increase in water and sewer rates. After a
review of the information supplied by the Company,
Staff has made recomendati ons for adjustnments to
rate base and revenue requirement.

253



10

11

12

13

14

15

16

17

18

19

20

21

22

Further, Staff has proposed an overall
cost of capitol with recommendations for capitol
structure, cost of long-term debt and cost of common
equity.

Finally, Staff has made
recommendations with respect to the Company's rules,
regul ati ons and conditions of service as well as its
cost of service and rate design.

Staff witness Griffin provides Staff's
recommendation in regards to rate base and revenue
requi rement. Hi s analysis started with utility plant
bal ances approved in the Company's |ast rate order.
He added pl ant additions for which the Company was
able to provide docunentation. Staff witness
Griffin's testimony recommends a reall ocation between
wat er and sewer based on total utility plan.

The evidence will show that the
Conpany has failed to maintain proper continuing

records as required by the Uniformed System of

Accounts for water utilities and Uniformed System of
Accounts for sewer utilities.
Staff witness Griffin will provide
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testi mony supporting adjustments to accunul at ed
depreciation, contribution and aid of construction to
reflect the changes in the utility plan and to

provi de for cash working capitol to ensure that the
Conpany can meet its current cash obligations.

The evidence will show that the
conpany has been making paynments to affili ated
interests for which agreements have not been approved
by the Conm ssion. At the sanme time, the Conpany's
operators and chem cal suppliers are not being paid.

The evidence will have show that the
Company has failed to adequately maintain its water
and sewer facilities; that New Landi ng has been put
on notice of these deficiencies over a period of
years but has failed to correct them

M. Griffin will recommend an
adj ustment to account for the 2005 payment due under
the contract with the Utility Service Company for
wat er tank repair and mai ntenance wor k amortized over
ten years.

The evidence will support that an

adjustment will support an adjustment to contract
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service, dash, accounting to elimnate expenses for

services performed over several years in favor of an
amount reflective of a |level cost sufficient for the
annual preparation of tax returns and m scell aneous

accounting services.

M. Griffin will support an adjustment
to contract services, dash, legal to use | ega
expenses as projected by the Conmpany for 2008, which
is stated as nore typical of the | egal expenses ot her
smal | individual water and sewer utilities would
i ncur.

M. Griffin will also testify that the
Conmpany's expenses for contract services managenent,
rent and billing clerk relate to services performed
by affiliated interests for which agreements have not
been approved by the Comm ssion. I n addition,

M. Griffin will support an adjustment to contract
services, dash, other for water repair and
mai nt enance expense.

The evidence will support an
adjustment to regul atory expense to add the cost of
attorney's fees for this rate case that were billed
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as of the time of his testinony amortized over five
years for rate paying purposes.

M. Griffin will support an adjustnment
to the depreciation expense relating to adjustments
for a utility plan

Staff wi tness Phipps has prepared a
detailed and reliable analysis of the Conpany's
capitol structure, cost of long-term debt and cost of
conmon equity. In the event the Conm ssion
determ nes to allow a rate of return, the evidence
will support an overall cost of capitol of
8.38 percent as opposed to the Conmpany's proposed
rate of return of 10.30 percent.

Staff witness Maar provides testinmony
supporting various changes to the Conpany's proposed
rul es, regulations and conditions of service tariffs
for water and sewer service

The Conpany did not provide a cost of
service study nor the detail ed cost and pl ant
informati on necessary in order to generate the rates
that are considered cost based. The evidence will
support staff witness Harden's rates, which are based
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on traditional conponents of a customer and usage
charge for New Landi ng customers. The evidence wil |
support | eaving the availability charge at $47.50.

The evidence will show that the
Conpany cannot provide a reasonable a foundation to
account for the differentiation of rates between side
yard |l ots and availability custonmers.

The evidence will supporting breaking

t he Conpany's proposed revenue into water usage

billing units. M ss Harden will calculate the
Company's water usage billing units.
The evidence will also show that all

of the Conpany's customers are residential custoners,
therefore, a single usage block of netered water
conmpany rather than three tired bl ocks as proposed by
t he Conpany is appropriate.

The evidence will support a nonthly

customer charge in place of the mniml bill --

m nimum bill that is currently in the tariffs.
The evidence will show that a nmonthly
customer charge will allow the Conmpany to recover

those costs that are independent of water usage and

258



10

11

12

13

14

15

16

17

18

19

20

21

22

t hat any other revenue -- and that -- |I'msorry, and

t hat other revenue can be generated through the usage

char ge.

The evidence will support -- the
evidence will not support the Conpany's proposed
$7.50 nonthly surcharge to the water bill for 88

customers in the south half of Lost Nation
subdi vision to recover repair costs for the water
lines that serve those customers.

The evidence will show that the repair
costs for those 88 customers and all Conpany
customers are already included in Conmpany expenses.

The evidence will support a fl at
charge for sewer service

After the ALJ has heard all of the
evidence, the Staff will request a finding accepting
Staff's adjustments and resulting in a water rate
base of $319,175 and sewer rate base of $260,492;
asking the Conpany to be ordered to institute a
continuing property records system within three
mont hs of an order of this case.

The staff will request the Comm ssion
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to consi der whether an 8.38 percent rate of return is
appropriate or in the alternative, whether that rate
of return would create an inbal ance between a service
provi ded by the Conmpany to rate payers and the rates
provided to the Conmpany by rate payers.

Staff will request a finding ordering
changes to the Conpany's proposed rules, regul ations
and conditions of service and adopting Staff's cost
of service and rate design. Thank you.

JUDGE BRODSKY: Thank you. Do either of the
intervenors wish to make an opening statement at this
time?

MS. SATTER: I will make a short opening

st at ement.

The people of the state of Illinois
will submt to the Conmm ssion that New Landi ng
Utility, in order to operate as a safe, adequate and
reliable water and sewer utility nust be removed from

t he managenment of Gene Arnstrong.

We are requesting that the Conm ssion
petition the Circuit Court for a receiver.

And we will show that New Landi ng
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Utility has failed to provide safe, adequate and
reliable service to its customers, that it |acks
techni cal, financial and managerial fitness; that it
has practically abandoned portions of its service
territory by disowning them and declining to maintain
them or to recognize its ownership and its
responsibility to provide service. And we will also
submt that there are violations of Conm ssion
orders.

We believe the evidence also will show
is that the rates that are currently paid by New
Landi ng rate payers are sufficient, particularly,
that the Conpany has breached the regul atory bargain
that requires the Conpany to provide safe, adequate
and reliable service and to maintain its plant. As a
result, it should not be entitled to receive a return
on its investnment.

We will also show that New Landi ng
Utility has not met its burden of proof to
denonstrate what its investment capitol is, what its
expenses are or that its expenses have been |lawfully
i ncurred, specifically, there are problens with the
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records, there are requests for deferred -- for
recovery of deferred costs, which is in violation of
the law and there is evidence of affiliated interest
payments.

We request -- in our testinony, we

have made adjustments to the documents and the

presentation presented by New Landing Utility and we
submt that that evidence will show, particularly,
the analysis done by David Effron, we'll show that

there is sufficient revenue to cover the expenses and
that the utility tee should not receive an increase
at this time.

JUDGE BRODSKY: Thank you. Do you have -- the
Property Owners at this time?

MR. LOWE: No, we'll waive.

JUDGE BRODSKY: Okay. Is the Conpany ready to
proceed?

MS. MURAN FELTON: Yes, your Honor, the Conmpany

New Landing Utility calls Gene
Armstrong.
(W tness sworn.)
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GENE ARMSTRONG,

called as a witness herei

n, having been first duly

sworn, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY

MS. MURAN FELTON:

Q Woul d you pl ease state your name and
busi ness address.
A My name is Gene L. Arnmstrong. My busi ness

is address is 1111 South

Boul evard, Oak Park,

Illinois 60302. | also reside in Oak Park.

Q And by whom are you enmpl oyed and i n what

capacity?

A | am enmpl oyed as the president of

Armstrong and Associ at es,

am t he principal shareho

presi dent of New Landi ng
Q Did you submt

proceedi ng?

Gene L.

which is a law firm which |

der . | also serve as the

Utility, Incorporated.

prefiled testimony

in this

A | did. | filed direct testimony on

Septenmber 20th and | filed supplements to ny direct

testimony in February of

this year.
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Q And is that the first prefiled testinony
you referenced, the direct testinony that has been
currently marked as New Landing Exhibit 1 consisting
of 19 pages and 10 exhi bits?

A Thi s appears to be the testimony that I
prepared dated September 20th, 2004, as New Landi ng
Exhi bit No. 1.

Q And you al so submtted the subsequent
prefiled testimny that has been marked for
identification as New Landing 2 which consists of 1
page of testinmony and 1 exhibit?

A That's correct.

Q Do you have any changes to either of the --
New Landi ng Exhibit 1 or the testimony in New Landing
Exhibit 2 and any of its exhibits?

A No.

Q And if | ask you the same questions that
are in the testinony, would your answers be the same
t oday?

A The questions -- if the questions in
Exhibit 1 were asked of me, ny answers would be --
the answers in Exhibit 1; with respect to Exhibit 2,
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there are no questions, but if questions -- these are
suppl ements to the answers that appear in Exhibit 1,
so, nmy answers to Question 22 in Exhibit 1 would
include what | have provided in Exhibit 2. In ny
answer to Question 41 in Exhibit 1 would include what
I have provided as a supplenment to the answers in
Exhi bit 2.

Q Wth respect to Exhibit 1, the testinony
provi ded, you would provide the same testinmony today
if you were asked to provide it?

A Yes, | woul d.

MS. MURAN FELTON:  Your Honor, | move to offer
New Landi ng Exhibits 1 and 2 and their exhibits to
cross-exam nati on and would tender M. Armstrong for
cross-exam nation at this time.

JUDGE BRODSKY: Okay. So Exhibit 1 is the
direct testinmny?

MS. MURAN FELTON: That's correct.

JUDGE BRODSKY: Exhibit 2 is the supplement?

MS. MURAN FELTON: That's correct.

JUDGE BRODSKY: And then the attachments in
each case?
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MS. MURAN FELTON: Yes. There are 10 exact
exhi bits to New Landing Exhibit 1 and there's 1
exhibit to New Landing Exhibit 27

JUDGE BRODSKY: Do you have an extra copy of
the 10 attachments to Exhibit 17

MS. MURAN FELTON: Yes, | do. |"ve got three
copies | will provide for you today. Wuld you like
t hat ?

MS. SATTER: Would it be possible to identify
those 10 exhibits, | seem to have fewer than 10.

JUDGE BRODSKY: Is this the list of NLU
Exhi bits that foll ows Page 19 of the direct
testi mony?

MS. MURAN FELTON: To identify them they're

listed in the exhibit Iist, which is exactly as your
Honor indicated, at the back of -- after Page 19 on
Exhi bit 1.

MS. SATTER: Okay. Thank you.

JUDGE BRODSKY: Okay. Is there any object to
the adm ssion of those documents subject to cross?

MS. VonQUALEN: Staff has no objection.

MS. SATTER: No.
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JUDGE BRODSKY: Okay. Then those exhibits are
adm tted subject to cross.
Who wi shes to begin?

MS. SATTER: | can begin.
JUDGE BRODSKY: Pl ease proceed.
MS. SATTER: Thank you.

CROSS- EXAM NATI ON

BY

MS. SATTER:
Q Good morning, M. Armstrong
A Good morning, M ss Satter. Can you pull

that mc cl oser.

Q Sure.
A My hearing aids in this roomare very
troubl esome to me; but | think I'Il hear you if you

talk into that mc.
Q ls this better?
A Yes, it is.
Q Now, you testified that you're the
presi dent of New Landing Utility; correct?
A Yes, | am

Q And you've been the president since 1984?
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A M d-year, June, |late May, early June 1984.

Q Are you the only officer of New Landing
Utility?

A | am

Q Are you the only director of New Landing

Utility?
A Il am
Q There's no board of directors for the New

Landing Utility; is that correct?

A | am the board of directors.

Q And New Landing Utility is wholly owned by
DAME Conpany, that's cap D-A-M E Company?

A Yes. All the letters are capitals and DAME
owns all of the common stock of New Landing Utility.

Q And you are the sole sharehol der of DAME
Company?

A | am the sole sharehol der of DAME Conpany.

Q Are you the sole director of DAME Conmpany?

A | am

Q And, again, you are the only member of the
board of directors?

A That's right.

268



10

11

12

13

14

15

16

17

18

19

20

21

22

Q Now, before you became president of New

Landing Utility, you had represented the Utility in

matters before the Illinois Commerce Conmm ssion and
bef ore the Appellate Court; is that correct?
A Yes, | have. Yes, | did.

Q And you were retained to represent New
Landing Utility in connection with its appeal of the
certificate of public convenience and necessity

i ssued by this Conm ssion in 1973 or 1974; is that

correct?
A The certificate was issued in 1972 and
was retained to represent the Utility in respect to

its appeal from various conditions that the
Comm ssion attempted to attach to that certificate.

Q Did you also handle New Landing Utility's
first rate case?

A | did. | represented the Utility when it
made its first application for rates, rules,
regul ati ons and conditi ons of service.

Q Do you recall, was that Docket No. 79-0195?
If you recall.

A It sounds right.
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Q Now, in your testinmny, you refer to a
management services agreenment approved by the
[1linois Commerce Comm ssion?

A There was a subsequent docket that did
present to the Comm ssion for its approval and
service agreenment.

Q ' m having my associ ate show you a document
that we would like to mark as AG Cross Exhibit 1.

(Whereupon, AG Cross
Exhi bit No. 1 was
mar ked for identification
as of this date.)
BY MS. SATTER:

Q Can you tell ne is this the managenment
services agreement that you just referred to that is
the one approved by the Illinois Commerce Comm ssion?

A It appears to be.

Q And it's dated November 26th, 1979;
correct?

A It is.

Q And pursuant to this agreement, AM
provi ded New Landing Utility with vari ous managenment
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services; is that correct?

A They were authorized.
Q They were authorized to?
And the Illinois Conmerce Comm ssion

approved that agreenment; correct?

A In the consolidated cases 79-0673 and 0675.

Q And you represented the Utility in
connection with this matter?

A | also represented the Utility in the
consol i dated cases.

Q So when you refer to the consoli dated
cases, you nmean the case where this agreenment was

revi ewed?

A Thi s agreement was reviewed in 79-0673.
Q Now, you asked the Illinois Conmerce
Comm ssion on behalf of New Landing Utility for

approval of the management agreement because it was

an affiliated interest agreement; is that correct?
A The agreement was -- fit within the
definitions of affiliated interests in what was then

Section 8- A.

Q Now, among the reasons that AM was
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considered an affiliated interest were that AM owned
all the outstanding conmon stock i ssued by New
Landing Utility; is that correct?

A That woul d be one of the reasons.

Q And was anot her reason because AM
enmpl oyees served as officers and directors of New

Landing Utility?

A " m not sure that that as such would make
it an affiliated interest.
Q Do you know whet her that was one of the

consi derations that the Conmm ssion | ooked at?

A They knew that the people who were serving
as the officers of New Landing Utility were enpl oyees
of AM . I don't know that any of those people were

descri bed as officers or directors of AM but they
were certainly enployees of AM.

Q Oh, okay, so the fact that the enpl oyees of

AM were doing work for the Utility raised the issue
on an affiliated interest; is that correct?

A No, | think what raised the interest of
affiliated ed interest is AM owned all the stock.

Q Okay.
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A There may have been other factors; but
certainly AM owned all the stock.

Q Okay. Was that dispositive from your point
of viewed view?

A Par don.

Q Was that dispositive fromyour point of
view as to whether or not you needed to obtain
approval ?

A | think also the fact that AM and these
i ndi viduals were, in fact, exercising influence over
AM and had there been a hearing, an investigation to
determ ne that issue, it would that woul d have been
the conclusion that the Conm ssion would agree, so
t hat would al so have been a factor. As | sit here, |
don't remenmber what the other factors, but | have no
guestion that the ownership of all the stock in and
of itself made AM an affiliate of New Landi ng
Utility.

Q So you knew back in 1974 that Conm ssion

approval was needed for a utility to enter into an
affiliated interest agreement -- |I'msorry, 1974, did
| say '747
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A You did say '74 and | knew Section 8-A
before I knew of New Landing Utility.
Q Okay. And do you have any reason to have

changed your m nd as to whether or not Conm ssion

approval was necessary for an affiliated interest
agreenment between a utility and the affiliate?

A That i1s still part of the Public Utilities
Act. It is now Section 57-101.

Q And in the absence of Conmm ssion approval,

the agreenment is void; is that correct?

A | think that's -- | think that's the phase
the statute used.

MS. SATTER: If I can just go back for a
m nute. This line of questioning is relevant to the
motion of a receiver, |I'm sorry, | mght not have
mentioned that at the outset.

JUDGE BRODSKY: Okay. Thank you.
BY MS. SATTER

Q Now, on Page 3 of your testinony you say
t hat DAME Conpany provi des management services to New
Landing Utility; correct?

A It is available to do so, yes.
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Q Does DAME Conpany provi de managenent
services?

JUDGE BRODSKY: Is there an answer to the
guestion?

THE W TNESS: |'m thinking about -- taking the
time to think about this and ponder it because I'm
trying to backtrack over a period of tinme. I think
the answer to that is DAME does not provide services
to New Landing Utility, however, | am the president
of DAME and | am the president of New Landing Utility
and | provide services to the Utility Management
Service to the utility.
BY MS. SATTER:

Q Okay. So on Page 3, the answer to Question
17, when you stay there are management services that
DAME Co., provides through me that are not -- that
are in addition to the services NLU obtains under the

agreenments it has with independent contractors --

A Yes.
Q -- that's not --
A NLU receives service fromme and | amthe

president of DAME.
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Q So it receives services fromyou either as

presi dent of DAME or -- excuse ne. Let me start
over .

It receives -- NLU receives services
from you either as president of the Utility or as a

representative of DAME Co. ?

A Wel |, DAME Company el ects the director,
which is me and the director or nanes the president,
which is me. So DAME Company by that process, as it
were, provides me to serve as president of New
Landing Utility and | do so.

Q Okay. So DAME Co., provides nothing
separ ate?

A | don't think they do but it's been a
number of years, | just can't recall while I'm

sitting here today any specific additional

information on this point that |I'm able to recall for
you today.
Q So is it your testimony that -- this

agreement that we had marked AG Cross Exhibit 1 dated
Novenmber 26th, 1979, is it your testimony that this
exhibit is currently in force between DAME Co. and
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New Landing Utility?

A The agreement that is AG Cross Exhibit
No. 1, all of Associated Mortgage Investors, Inc. --
Associ ated Mortgage Investors rights under that
agreement were assigned to DAME Conpany and DAME
Conpany views it as an agreenment that remains in
force.

Q Okay. Does DAME Company have enpl oyees or
agents who are experienced in the conduct,
managenment, financing, construction, accounting and
operati on of water and sewer properties as provided
in the second -- first whereas clause in the
agreement ?

A Yes.

Q And woul d that be you?

A That's ne.

Q Now, you don't have any accounting

training, do you?

A ' m sorry.
Q Have you taken any accounting courses?
A | ve taken accounting.

Q What accounting background do you have?
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A | took accounting in college.

Q And when did you graduate from coll ege?

A | graduated -- | guess | graduated three
ti mes. | graduated three tines in 1963 with a
bachel or's degree; | graduated in 1964 with a

master's econom cs m xed and | graduated in 1967 with
a | aw degree.

Q And you took accounting for the 1963
degree?

A | took accounting as an undergraduate.

Q And you haven't taken any accounti ng
courses since then?

A | have not.

Q Woul d you agree with me that you are not an
engi neer ?

A That what ?

Q You are not an engi neer?

A | have no engineering degree and no
engi neering training, none.

Q ' m sorry?

A ' m not an engi neer.

Q And you do not have any construction
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experience in ternms of building or maintaining a
pl ant ?

A Well, 1'"ve had experience in respect to how
t hat gets acconplished. | have no experience in
perform ng the construction work. | have not swung a
hammer or saw to saw but | do have experience on how
to get it done.

Q Now, woul d you agree with me that you had
you have virtually nothing to do with the operations
of New Landing Utility before you purchased it in
1984 and |l et me define "operations"” as the

functioning of the Utility?

A The - -
Q Provi sion of water and sewer service?
A -- operations as you have descri bed them

were the responsibilities of AM and whomever they

brought to help performthose functions.

Q And that was not your responsibility?

A | did not get involved in -- | did not get
i nvol ved directly in operations. I f they asked me
for input on a particular matter, | would try to

provide it.
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Q And they would ask you that in your role as
an attorney; is that correct?

A Well, I think they viewed me as an
experienced utility attorney and that, | believe
enconmpasses somewhat of a -- not only the know edge
of utility law and regul ati ons but also a nunmber of
the things that utility executives deal with from
time to time.

Q After you purchased the Utility --

A Af t er DAME purchased it.

Q Excuse ne.

A | understand what you mean.

Q That did occur to me after | asked the
guesti on.

After DAME Company purchased the

Utility, did Gene Armstrong, as the president of New
Landing Utility rely on your operators; that is, your
certified water and your certified sewer operators to
manage the operations of the Utility?

A Certainly they were anong the people that |
relied upon.

Q And is it correct that you did not have a
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key to the water plant until sometime in 2002?

A There was a long time when I did not have a
key for the water plant. | don't know the exact date
but I do know that | do have one now, but there was a

point in time that | did not have a key.
Q Is it correct that when you became

presi dent of New Landing Utility you did not have any

billing or customer relation experience?

A Have any what ?

Q Billing and customer rel ations experience?

A No, that's not true.

Q You can expl ain.

A | did have it.

Q What was that experience?

A | was involved with |aw firms that have
customer, slash, clients and have to bill their

customers and clients and have to have relations with
them and |1'd al so had experience with respect to
customer relations in the New Landing Utility service
territory to the extent that the AM people asked ne
to be involved in various aspects of customer

rel ati ons.
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Q What aspects of customer relations were you
i nvol ved in?

A Sued to collect bills was one and to help
prepare responses to certain questions that m ght be
posed that would seek my input in a response that
they m ght prepare

Q Okay. Thank you.

Can you tell ne what the whet her DAME
Co. has any businesses other than New Landi ng
Utility?
A Not at this tine.

Q Are you paid anything as an agent of DAME

Co.?

A Am | what ?

Q Do you receive any conpensation?

A | do not. It issues to me no W2; it
issues to me no 1099. I am not conpensated for the

service that | provide to DAME Co.

Q Now, you said previously that AM
transferred the agreement; that is, AG Cross
Exhibit 1 to DAME Co.?

A Yes.
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Q You never requested that the Illinois
Commer ce Comm ssion approve that transfer; did you?

A | did not.

Q Now, i s DAME Conpany paid by New Landi ng
Utility under this AG Exhibit -- AG Cross Exhibit 1
t he Management Services Agreenment?

A There have been occasions, |'m quite sure,
when the Utility made payment to DAME Company. |
can't say, as | sit here today wi thout | ooking at the
checks that we have issued for such purposes whet her
they were for services that were provided by DAME
Company under this agreenment, | can't think of an
instance where the Utility wote a check to DAME
Conpany for what DAME Conmpany does under this
agreenment. | do tell you that an amount with respect
to the services provided in this agreement has been
accrued as due and owing but | think it's safe to
say, subject to a fairly detailed check which I have
not done, the amounts that have accrued have
generally not been made.

Q We'd |ike to show you what's been marked as
AG Cross Exhibit 2, which is your response to AG data
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request 2. 3.
(Wher eupon, AG Cross
Exhi bit No. 2 was
mar ked for identification
as of this date.)
BY MS. SATTER

Q Do you see that? Does that appear to
represent the question and New Landing Utility's
response?

A This is the response that New Landi ng
Utility made to data request AG 2. 3. | suppose the
only modification, if that's the correct word, m ght
be to the | ast two words, the services provided m ght
have nore properly been described as services that it
can provide.

Q So if you could nodify this response,
that's how you would modify it?

A Yes.

Q How much -- in your opinion, how nmuch is
New Landing Utility obligated to pay DAME Conpany
under this Managenment Services Agreenent currently,

let's start with currently?
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A On a nmonthly basis?

Q Yes.

A | believe we still accrue $550 per mont h?

Q  $550°?

A Yes.

Q Has that increased since January of | ast
year ?

A That hasn't increased since 1984. It's the

amount that the Utility was paying AM.

Q So, in your opinion, the Utility has
accrued an obligation of $550 per, nonth payable to
DAME Co. since -- is it June of 19847

A Yes. | guess subject to any adjustnent or
credit for any amount that may have been paid during
the interim

Q Now, did you provide a statement of the
consi deration paid and to whomit was paid pursuant
to the Management Services Agreement?

A Did I provide what?

Q A statenment of the consideration paid by
New Landing Utility to DAME Co. ?

A | don't understand what you're asking.
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Q Okay. I'll withdraw the question.
Can you tell --

A Are you asking did DAME Conpany send New
Landing a bill? No, DAME Company does not send New
Landing a bill.

Q Now, you say in the answer that NLU
believes the agreement adequately describes the
amounts due for services provided. Can you point nme
to anything in particular of this agreenment that

descri bes the anmounts due for services provided?

A No. That part of the answer was incorrect
and then | figured that out | ater. I was -- at the
time | prepared the answer to AG 2.3, | had

remembered that the $550 a nonth was an anount t hat
was spelled out in this agreement, in fact, the $550
a month was not spelled out in this agreement but it
was described in the proceedings as the ampunt that
New Landi ng was being obligated and asked to pay to
AM because an AM personnel served as president
vice president, secretary and treasurer of New
Landing Utility --

Q To the best of your --
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A -- it was not spelled out in the terms of
this agreement but that's what was being paid
pursuant to this agreement.

Q To the best of your recollection, was that
amount included in the order that the Conm ssion
i ssued in connection with the approval of this

agreement ?

A It's a long order, 1'd have to | ook at it.
To my recollection -- | can't guess about that. ' d
have to | ook at the order. It may have been, it may

not have been.

Q Okay. Now, when you say all anounts were
accrued, do you know sitting here to today, where in
your filing you identified those anounts?

A Well, in each annual report filed since
1984 an ampunt of $6,600, which is 550 times 12 is
split between water and sewer $3,300 each and it is
shown as a management services experience for water
and management service expense for sewer and that
total amount is each year added to the amounts --
accounts payable to affiliated companies.

Q s it included in your filing in this
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docket ?

A In this docket?
Q Yes.
A | believe it is in the historic exhibit,

| et me just double check. Yes, if you |look at NLU
Exhibit ISA-1 for -- the income statement anal ysis
for the year 2001, 2002 and 2003, in account No. 634,
which is the water side and 734, the sewer side, you
will see that amount.

Q That Contract Services Managenment ?

A Yes.

Q Okay. So there's $7,000 for water and
$7,000 for sewer equalling $14,000; is that correct?

A That's in the pro forma. Let me get that
before me so we can tal k about that.

Q | actually have no other questions about
t hat .

A | *'m | ooking not at NLU Exhibit ISA-1, |I'm
| ooking at NLU Exhibit |SA-2 where the Contract
Servi ces Management changes from 3,300 to 7,000 for
both water and for sewer for a total of 14 thousand.

Q So does that nmean --
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A Quite frankly, when I realized that --

Q Wait. Wait. Wait.

A -- 550 --

Q Excuse ne.

A -- wasn't called out for the agreenment, |

t hought it was time for a raise.

Q Okay. Well, ny question was --

A Oh, I'msorry.

Q My question was, did you think it was time
for a raise?

A | do, indeed.

Q So effectively by changing the 6,600 to
14,000, you've increased the amount due under the
Management Services Agreement; is that your
intention?

A Yes. | think the Comm ssion should approve
an amount in that range for the management of the
utility.

Q And that would -- management services
provi ded under the Management Services Agreenent by
DAME Co. ?

A Whet her it be through DAME Co. or whether
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it be directly to me for the management services that
| provide. I"mthe one who provided the services and
i f, perhaps, it would be under the Managenment

Servi ces Agreement anything that the Utility can
basically hire directly, it should hire directly and
there certainly is nothing preventing the Utility
from maki ng an i ndependent contract or arrangement
with me or putting me on the pay role if we were to

have enpl oyees subject to withholding but I think

that the ampunt is the amount that | think is a fair
amount to pay someone to do what | do for the
Utility.
Q Now, currently you don't receive any
conpensations as president of New Landing Utility?
A No.

Q And you have not received conpensation as
president of New Landing Utility since you becane the
president in 1984; is that correct?

A | think that's correct. There m ght be a
stray check some place, that's possible; but the
correct statement is that, essentially, no

compensation has been paid to me for management t hat
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| provide to New Landi ng.
Q And DAME Company has served no conmpensati on
for their management services?
A Subj ect to the same qualification.
Q Okay. We would you agree with ne that DAME
Co. received a check of $2,500 dated Septenber 3rd,
20037
A Not wi t hout | ooking at it.
Q Okay. Let me show you what we've marked as
AG Cross Exhibit 3.
(Wher eupon, AG Cross
Exhi bit No. 3 was
mar ked for identification
as of this date.)
THE W TNESS: I have check No. 2143, a copy of
it before me which is marked AG Cross Exhibit 3.

BY MS. SATTER

Q Yes.
A What's your question?
Q Does that refresh your recollection that

DAME Co. received a payment of $2,500 on
September 3rd, 2003 from New Landing Utility?
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A The check descri bes the paynment that was
made, which is toward interest due, not toward
management services.

Q So when New Landing Utility wrote DAME Co
this check, it was for something separate and apart
from management services; is that correct?

A Yes. It says right on its face, Forward
install ment due |l ong-term debt.

Q Okay. Thank you. Now, in your testimony,
you point out that New Landing Utility has no
enmpl oyees; correct?

A That's correct. All of the services are
provi ded by i ndependent contractors.

Q And you hire the independent contractors to
provide the functions that the Utility needs to
operate; is that correct?

A | contract -- | have New Landing Utility's
contract with these people, they're not hired,
they're i ndependent contractors but |I'mthe one that
makes the arrangenments.

Q And you currently have a certified operator
for water service for New Landing Utility by the nanme
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of WIllard Rusty Cox?

A That's correct.

Q And New Landi ng has an agreement to pay him
$500 per mont h?

A That's the anmount.

Q And is it correct that he handles matters
concerning the entire water services provided by New
Landing Utility?

A He is the certified operator in charge of
New Landing Utility public water supply.

Q Does that include the New Landing for the
Del ta Queen Devel opment ?

A It does.

Q Does that includes the Lost Nation
Devel opment ?

A It does.

Q Does that also include Knoll Wod, that's
K-n-o-1-1, Wo-0-d, Knoll Wod Estates?

A It does.

Q And does it also include Flagg Estates?

A It does.

Q And that's Flagg with two g's.
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A |t does.

Q Do you recall whether the registration with
the Illinois Environmental Protection Agency provides
that M. Cox provides -- is the certified water

operator for all of those areas?

A | believe it does.

Q Okay. And as the certified water operator,
M. Cox is authorized to operate the water plant and

conduct required testing; is that correct?

A He does what certified operators do and
that's pretty much outlined by the EPA. | don't tell
hi m what to do, | tell himto be the certified

operator and he's well experienced in perform ng the
functions of a certified operator, he's head guy at

Di xon, so he knows what he's doing.

Q Do you know what those responsibilities
are?

A Sonme.

Q But not all?

A Per haps not all .

Q Woul d you agree with me that M. Cox is not
aut horized to incur expenses for the Utility?
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A No, | wouldn't agree with that.

Q To what extent is he authorized --

A What ?

Q To what extent is he authorized to incur
expenses?

A He's authorized to incur expenses within

the range of reason to have what he needs in order to
do the tasks that are required of him He woul d
certainly -- | am absolutely certain -- check with me
before incurring a -- what m ght be considered a
maj or experience; but he's authorized to incur
expenses on behalf of the Utility.

Q | f there's a break in a line, is he
aut horized to incur the expense to repair that?

A Woul d he be authorized to initiate the
steps to get it repaired? | think he would feel that
he was aut horized; but | think that in the way we
practiced in the past, he probably would first deal
with the person who serves as our on site
representative and between them, they would determ ne
what course to follow which, in alnmst all cases,
woul d be to get in touch with the Pfoutz Electric
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whi ch does substantial repair work on our water
facilities.

Q Woul d he also informyou?

A | think that would depend on the nature of
the problemthat presented, what would be
characterized. As mnor matters, | would |earn
about, I m ght not be informed ahead of time although
| think | usually am If there were a maj or
emergency-type break, there would be -- action would
initiated i mmedi ately whet her they can reach me or
not.

Q Okay. Does M. Cox have access to a
checkbook to pay expenses?

A Not directly. | mean, if he were to incur
experiences on his own behalf, they would be
rei mbursed. He is not authorized to sign any check
that is a Utility check.

Q Now, woul d you agree with me that New
Landing Utility has consistently paid M. Cox |ate?

A lt's not uncomon for us to be in arrears
on payments to M. Cox.

Q And you woul d agree with ne that as of
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February 26th of this year, New Landi ng had not paid
Mr. Cox since October of 2004 and there was an anount

outstandi ng of $2,5007?

A No, | wouldn't agree with that. | woul d
agree that there was an amount that was due, | don't
think it was -- | think the 2,500 included all the

way t hrough March.

Q Has he been pai d?

A Yes, he has.

Q When did you pay hinf

A In the mddle of |ast nonth.

Q And are you aware that he prepared an
affidavit that he was prepared to resign if he was
not paid by the end of February?

A | saw the affidavit.

Q So you would agree with me that he did make

t hat statement?

A | saw the affidavit. | don't know whet her
he made the statement or not, it |ooked |like his
signature, but | saw the affidavit and | know t hat

Mr. Cox was expecting to get paid and was at a point
where he wondered whet her he should stop providing a
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service and | had a talk with him he understood very
well the circunmstances the Utility is in and | made
sure he got paid.
Q Okay. Let me show you what we've marked as
AG Cross Exhibit 4 and you can tell me if that is the
affidavit that you recall seeing.
(Wher eupon, AG Cross
Exhi bit No. 4 was
mar ked for identification
as of this date.)
THE W TNESS: It is.
BY MS. SATTER
Q You testified that in the m ddle of March
you paid himthe $2,500; is that correct?
A | paid himrecently and | think m ddl e of
March is the correct tinme franme.
Q And was it $2,5007?
A It was.
Q Now, you have also hired a certified
operator for your sewer services; is that correct?
A That's correct.
Q And that person's name is Gregory

298



10

11

12

13

14

15

16

17

18

19

20

21

22

Shosi nski, that's S- --

A No.
Q No?
A Scott Schulte. S-t-e-c-h-e- -- S-t-e-c-h-

S-c-h-u-1l-t-e, Scott Schulte, the last letter is an
e, not a z.
Q Okay. Thank you. And New Landing Utility

conpensates himat the rate of $1,000 a nmonths?

A No, we paid him nmore.
Q How much do you pay hi m now?
A We have agreed to stage increases in the

amount of his monthly conmpensation and subject to
check, | would say we're probably in the 13 or $1, 400
per month range at this point. There was a tinme we
paid himless and we have agreed to stage a series of
i ncreases.

Q When did you agree to that?

A | would say |ast fall.

Q And does he provide service for all your
sewer operations?

A He is the certified operator of the New
Landing Utility sewer systens.
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Q Of the four developments that New Landing
serves; that is, Lost Nation, New Landi ng, Knoll Wbod
Estates and Fl agg Estates, which of those have sewer
service provided by New Landing Utility?

A First of all, there are more subdivi sions;
but the one subdivision that does not receive sewer
service is, broadly speaking, Lost Nation although
there are some portions of Lost Nation that are
connected to the sewer system specifically, Section
9 and there may be some tail ends of other sections
of Lost Nation that have arranged to have sewage
l'ines, collection |ines extended to serve them

Q So New Landing Utility is authorized to
provi de sewer service to the Lost Nation areas; is
that correct?

A The | ost Nation subdivision is included in
our service territory

Q And your certified operator is authorized
to operate the plant and do the required EPA testing;
is that correct?

A |'m sorry?

Q Your sewer operator is authorized to
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operate the sewer plant and to do the required EPA

testing; is that correct?

A | believe he does that, yes.
Q And is he authorized -- strike that.
Does he -- is he authorized to wite

check on behalf of New Landing Utility?

A He has no authority to write -- he has no
authority to sign a New Landi ng check.

Q Does he have authority to incur expenses?

A Yes.

Q And can you just describe the expenses that
he's authorized to incur?

A As he needs -- whatever he needs in order
to operate, he makes arrangements for it to be
obtained and the bills come to New Landing to my
attention and | deal with them

Q So that would be the ordinary expenses --
ordinary day-to-day expenses?

A Well, | think it would be somewhat broader
than that; but that would be certainly included in --
and much of that he would do with no particular input
from ne. He m ght bring to nmy attention that he's
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going to do something but often just goes ahead and
does it and | see the bill and I understand what has
happened and | deal with it.

Q | s there a doll ar anount that you woul d
consider a ceiling for the expense he can incur?

A We have not set a dollar amount but it is
my experience that M. Schulte and all of the people
who have served as certified operators have good
judgment and do what they can not to create any
unnecessary or -- avoid surprises. I mean, they try
to keep nme infornmed.

Q So you don't have a doll ar anount ?

A No dol | ar amount.

Q What be repairs, is he authorized to order
repairs to the sewer plant?

A You know, it's never come up in that
cont ext . | don't know whether he would feel that --
| don't know what he would feel would be the extent
of his authority. | think that if there an
emergency, that he would try to deal with it whether
he could reach me or not, | don't think there's any

guestion about that, but we don't have any operating
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rul e about that.

Q It's more casual ?
A It's judgmental and I think he has good
j udgment .
Q Now, you have also hired an on site manager

for New Landing Utility?

A We've had an on site manager over the
years, yes.

Q And in about 1999 did the Utility retain
Steve Cl ark?

A Steve Cl ark succeeded Don Finch in -- |
can't remember the exact year but he's been on site
manager for a nunber of years.

Q Now, he does not have an office on site; is
that correct?

A The Utility does not have an office for him
on site. | think he maintains a -- probably what
woul d be characterized as a home office, a place
where he can keep records that he needs to keep with
respect to the Utility and have access to them where
he needs them.

Q And he uses his personal telephone nunber
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as a contact; is that correct?

A | am quite sure he does.

Q And he handl es both water and sewer
matters?

A Yes, he does.

Q And he has a job as a paramedic in Ogle
County; is that correct?

A He presently is an emergency medi cal
technician | think with Superior Ambul ance which is a
| arge anmbul ance service company my understanding is
is that his base of operations is Rockford; but I'm
sure that -- | don't know where the anmbul ance | eaves
from but he does serve as an EMI.

Q Okay. So he does the on site management in
addition to his other jobs?

A Al'l of these people have full-time jobs in
addition to the work they do for New Landing Utility.

Q M. Cox has a full-time job with the City
of Di xon; is that correct?

A M. Cox is the principal water operator, |
suppose, head of the water department or something
close to that in the City of Dixon, Illinois.
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M. Scott Schulte is with the waste water departnment
in Rochelle, Illinois.

Q So they perform their functions in the
eveni ngs and weekends; is that correct?

A | don't know what the days -- | don't know
the times of day when they go to the plant. It would
strike me as -- they would probably go to New Landi ng
at times other than when they were working for their
empl oyer, although they may have more flexibility
than I m ght think and they m ght be able to respond
at any hour, they seemto be able to respond at any
hour .

Q And do you pay M. Clark $1,000 a nonth for
his services?

A That is correct.

Q And that includes both water and sewer?

A He is involved in both you utility
operations.

Q Now, is it true that Steve Clark resigned
as of March 7th this year?

A Steve would like to be relieved of his

further duties as the on site manager. He's willing

305



10

11

12

13

14

15

16

17

18

19

20

21

22

to continue providing some assistance to the Utility;
but he would Iike to be relieved of his
responsibilities. The full extent of his
responsibilities that has -- he has provided in the
past and |I' m doing everything I can to acconmmpdat e
hi m and he's aware that these matters are taking an
awful lot of my time and is patient with ne in ny
effort to make alternative arrangenents.

Q Do you know whet her he had asked to
resign --

A Par don.

Q Has he asked to resign due to financi al
reasons?

A He did not explain to nme -- well, | think
that the closest -- the best | can answer | can give

you wi t hout speaking for Steve is that he's tapped
out.

Q Okay. Thank you. Let me go back to AG
Cross Exhibit 4. Can you tell me, do you recognize
this as the affidavit of WIllard Rusty Cox?

A As | say, this |looks |like the affidavit
that |1've seen before.
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Q Okay. Thank you. And --

It's not properly sealed but it's certainly

his signature and | don't have any dispute with the
information that he's provided.

Q Thank you. Now, is it correct that the
tel ephone number for New Landing Utility is an Oak
park tel ephone number?

A There is an Cak Park tel ephone nunber on
the bills.

Q And - -

A And it is a New Landing cell phone.

Q And that rings at an answering machine in

your home; is that correct?

A No.
Q Where does it will ring at?
A It rings at my office desk. It passes

through a voice mail system There was a time when
it rang in nmy hone.

Q Did you make that change after January of
| ast year?

A After January of '04?

Q Yes.
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A | think that would be correct
Q Now, is it correct that your | aw office;

that is, Gene L. Arnmstrong & Associates is also a

contractor with New Landing Utility?
A | s al so what ?
Q A contractor. I n other words, provides --
A The law firm has provided | egal services to

New Landing Utility.
Q And you, as an individual, as an attorney
provi des those services to New Landing Utility

t hrough your law firm is that correct?

A | did and | think | provided certainly
the -- virtually all of them  There have been others
who have provided sone -- done sone |egal work for
New Landing Utility; but for the nost part, |I'mthe

one who provides the |egal services for New Landing
Utility.

Q Are there other attorneys in your firn®

A Yes, there are.

Q How many?

A Let me put it to you this way: As of
January 1st, the attorney who was one of our active
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participating principal attorneys has begun to do

| egal work in his own nane. He is still of counsel
to our firm so that's a change. I n prior years we
had up to 10 attorneys.

Q Goi ng back to 2003 -- January of 2003, how
many attorneys were enployed by your firnf

A Two.

Q That woul d be yourself and this other man?

A Mysel f and Jon Duncan.

Q Now, you have been providing |l egal services
to New Landing Utility since you became president in
1984; correct?

A My | egal services of New Landing Utility
predate that but | have provided | egal services to
New Landing in the time after June of 1984.

Q Okay. Il would like to show you an exhibit
we are marking as AG Cross Exhibit No. 5.

(Wher eupon, AG Cross
Exhi bit No. 5 was
mar ked for identification
as of this date.)
BY MS. SATTER
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Q Woul d you take a m nute to go through this,.
It's a 9-page exhibit containing 9 checks on the
account of New Landing Utility, Inc., payable to Gene
L. Arnmstrong & Associates. Can you go through that
and tell me whether you recognize those checks as --

A | recognize the checks.

Q And do these checks represent payment from
New Landing Utility to your law firnf

A They do.

Q Do you recall whether there are any
addi tional checks or any additional paynments that
were made to New Landing -- excuse ne, that were made
to Gene L. Arnmstrong & Associates in 2003?

A Subj ect to check, there are several checks
in this exhibit, AG Cross Exhibit 5, that are written
in 2003. | made all of the 2003 records avail abl e,
so my assunption is that whoever pulled these to copy
pi cked all of the ones that were written to the | aw
firm it looks like it's about right.

Q Is it true that there were additiona
payments for expenses?

A That's possi ble because we were involved in
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a defensive EPA suit filed in Ogle County. In 2003
we did a ton of work in defense against the clains
asserted in that suit

Q So were those expenses put on the charge
card by and |l arge or were you paid separately?

A The law firm has no charge cards

Q Okay. So the expenses that were paid, in
addition to these were paid directly to you?

A The answer to your question is this: To
the extent the law firmincurred expenses in
providing the |legal services in defense against the
EPA claimfor any of the other matters -- and there
are other matters that are detailed here -- if the
bills that the law firm subm tted included expenses,
t hose expense would be detailed and item zed
separately and would be a part of the total amount
owed to the law firm So some amounts of these
payments when they're payment on account nmay very
well -- in fact, | suspect would probably apply to
one of these Conmpany expenses before we applied the
money to our |egal fees, but | don't know for sure

about that.
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Q So are you saying there are separate checks
or there are not?

A | don't suspect there are. | think that if
the amounts were payable -- if the expenses were part
of the bill submtted by the law firm they would be
a part of the bill submtted by the law firm and to
the extent these checks are in paynment of the bills
submtted by the law firm therefore, |egal fees and
expenses incurred as reflected on those bills.

Q So is it the -- if New Landing Utility paid
credit card expenses, those credit card expenses
woul d have been incurred by you personally; is that
correct?

A They woul d have been on my credit card, not
the law firmcredit card, the law firm has no credit
cards.

Q Okay. Now, you said that you have been --
your law firm has been providing services to New
Landing Utility at | east since you became president
of the Utility?

A Yes, we have.

Q And is it correct that New Landing Utility
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does not have a written agreement with your |aw firm?

A For -- wuntil |ast year, the arrangement was
not menorialized in writing.

Q And New Landing Utility never sought
approval of that relationship by the Illinois
Commerce Comm ssion?

A That's correct until | ast year.

Q Now, is it also correct in a New Landing
Utility has paid rent to Gene L. Arnstrong &

Associ ates?

A It has.

Q And New Landing Utility has also paid rent
to an organi zation called Cam C-a-m --

A Properties.

Q -- is that correct?

A Cam Properties, yes.

Q Cam Properties?

And you are a majority -- you have a
maj ority interest in Cam Properties?

A | amthe majority partner in Cam
Properties. Cam Properties owns the building where
my law firmand the Utility now maintain offices.
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Q And what is the size of your majority

i nterest?
A ' m sorry?
Q What is the size of your majority interest?
A It's a majority interest.
Q 51 percent?
A It's a majority interest.
Q Does that mean you don't know what - -
A | do know but | don't think it's quite

frankly any of your business.

Q Well, if there's a motion pending, you
know -- an objection, but there is no objection so |
don't think that -- 1 would Iike the ALJ to direct

himto answer the question.

MS. MURAN FELTON: The Conpany woul d object to
the fact that it's not relevant to the line of
guesti oni ng.

JUDGE BRODSKY: Response?

MS. SATTER: It's relevant to whether or not

this is -- to the extent of the affiliated interest

and the paynments that are going fromthe president to

this organi zation whether there's an identity
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i nterest.

MS. MURAN FELTON: But the affiliated case is
being tried --

THE W TNESS: Let me answer the question. The
answer to your question is | have a two-thirds
interest. | have one partner. His name is Craig
Rumel (phonetic). He al so has offices in the
bui | di ng.

BY MS. SATTER

Q Thank you. Now, you did not seek
Commi ssi on approval for payments to Cam Properties
for rent; did you?

A No.

Q And you did not do that in Docket 04-0666

either; correct or did you -- I'lIl withdraw the
guesti on.

A ' m not sure. It's possible that we
didn't, the amounts are so small, it is considered to

be a waste of nmy tinme.
Q Now, woul d you agree with me that the
amounts paid to Cam Properties in -- excuse ne, |et

me restate that.
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Woul d you agree with me that the

amounts New Landing Utility paid to Cam Properties
on -- by check dated February 27th, 2004 was $1, 8007?
A It did.

Q And was that for the January through June

rent ?
A Yes.
Q So that was a little prepaid rent there?
A It was -- some of it was prepaid.

Q And woul d you also agree with me that Cam
Properties received a check from New Landing Utility
dat ed November 26th, 2003 for $3,6007?

A Yes. And that was for the year 2003, it
was paid predom nantly in arrears.

Q Now, New Landing Utility has also hired a
person by the name Ann Arnmstrong to do bookkeepi ng
for New Landing Utility; is that correct?

A That's not correct.

Q For what?

A The Utility has not hired anybody. Ann
Armstrong did, fromtime to time, provide bill

payment , bill processing, customer account
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mai nt enance type services for New Landing Utility as
an i ndependent contractor. W issued a 1099

m scel | aneous to her for the services that she
render ed.

Q So she was retained as an i ndependent
contractor to do those services?

A She was not an enpl oyee, she was an
i ndependent contractor.

Q And she does not do bookkeeping for any
ot her busi ness, does she?

A That's kind of an interesting way to | ook
at it. |'"d say that my wife is -- her enploynment is
as devel opment director for the Metropolitan Pl anning
Council. She is in charge of raising noney and
keeping track of the noney for a 75-year old urban
pl anni ng think tank, an advocacy see group. Her
budgets on an annual basis exceed several mllions
dollars. They were awarded the Mccarthy Genius Grant
to an organi zation. She knows a | ot about money.

Q Excuse ne.

A She does not provide accounting service to
New Landi ng.
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Q She does not provide accounting services?

A She does not provide accounting service for
New Landi ng but she knows a | ot about noney.

Q And she does not provide accounting
services as an independent contractor for any other
entity; correct?

A That woul d certainly be correct.

Q Now, you would agree with me that from
January 1st, 2000 through December 6th, 2004 she was
paid $13,000 as item zed on --

A During what tinme frame?

Q January 1st, 2000 through December 6th,
2004 and that is item zed on NLU s response to AG
data request 4.7.

A She was paid for each nmonth that she
provi ded such services and during that time frane.
If the amounts were paid, they were for the months
t hat she provided the service.

Q Would it refresh your recollection to see
the response to the data request?

A | f you want to show it to me, I'Il be glad

to see it.
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Q We' || show you a document that's been
mar ked as AG Cross Exhibit 6, it's the Conpany's
response to AG data request 4.7.

(Whereupon, AG Cross
Exhi bit No. 6 was
mar ked for identification
as of this date.)
BY MS. SATTER

Q And does the response to in data request
i ndicate that Ann Armstrong was paid a total of
$13,000 for the period January 1, 2000 through
December 6th, 20047?

A She was paid 6,500 in 2000, that woul d have
been seven nonths. In 2001 she was paid 5,500, that
woul d have been five months. In 2002, she was paid
1,000, that would be two nmonths and that totals
13, 000.

Q And she received an additional anopunt of
$3,000 for storage in the residence; is that
i ndicated as well on this response?

A That's not what it says. She was paid rent
for use of her residence, which at the time the
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Utility used -- for many years the Utility used as
Its business office and continues to store records in
her residence.

Q So in the year 2000, she was paid $500 a
mont h for six months; is that correct, for that
service?

A In the year 2000 she was paid 6,500 for the
services she provided in the operations of the
Utility and she was paid 3,000 for rent.

Q Okay. Thank you.

And New Landing Utility did not
request approval fromthe Illinois Commerce
Commi ssion for entering into this contract with Ann

Armstrong; is that correct?

A It's not required to
Q Did you request it? |I'm not asking whether
it was required, |I'mjust asking whether you

requested it?
A We certainly did not request it.
Q Okay. Thank you.
New Landing Utility also retained the
services of a Mathew Armstrong as an i ndependent
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contractor; is that correct?
A That's correct.

Q And he also did bookkeeping for New Landi ng

Utility; is that correct?
A He provided a variety of services including
of helping with billing, processing of paynments,

customer record mai ntenance, answering response --
responses to inquires, responses to inquires from
realtors and other matters relating to the billing
and collection customer account functions of the
Utility and any other special projects that | needed
his help on.

Q And Matthew Armstrong is your son; correct?

A He is my son.

Q And do you have a written agreement with
hi nP

A No.

Q And you never saw the Comm ssion sought
Conmm ssi on approval to enter into this agreement with
him did you?

A Not only did I not, | did not need to.

MS. SATTER: "Il move to strike the response,
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did not need to, that that's a | egal conclusion?

MS. MURAN FELTON: | would just object to the
l'ine of questioning again because this relates to the
affiliated interest which is not before us on this
docket and it is not required under the Public
Utilities Act.

JUDGE BRODSKY: The motion to strike is
sustained. The objection is to the affiliated
interest, although approval is the subject matter of
Docket 04-0666, whether or not rates may include such
amounts as proper within the rate case, so that
objection is overrul ed.

BY MS. SATTER

Q Can you tell us what Matthew Armstrong's
educati onal background is?

A Sur e. I'd be glad to. My son graduated
with honors from Oak Park River Forest High School.
He enrolled at the University of M chigan, qualified
for three degrees and graduated Phi Beta Kappa. He
then went to Harvard University and got a master's
degree in education.

Q Does he have enployment -- is he enmpl oyed?
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A Yes, he is enployed.

Q And where is he enpl oyed?

A At the present time -- well, his enployment
history is fairly easy. When he finished at Harvard
he was hired in the English Department at Lake Forest
Hi gh School, he taught there for two years, saved a
| ot of money, went off to try to get a writing career
started and have more experiences in |life and | ast
fall went back to teaching, is currently teaching
hi gh school in California.

Q So he's currently in California?

A He is.

Q When did he |l eave for California?

A Sept enber of | ast year.

Q That woul d be Septenber of 2004?

A Yes.

Q Now, woul d you agree with me that New

Landing Utility paid Matthew $500 each month from
January through August 20047

A Yes, we did.

Q And that is inclusive -- including January

and including August; correct?
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A | believe we paid him for the eight nmonths
that he worked in 2004.

Q Have you paid himanything in 2005?

A No, he's done no work in 2005

Q And in 2003; is it correct that you paid
Mat t hew $6, 250 in accordance with his 1099?

A It sounds right.

Q Bef ore Matthew went to California, where
did he live?

A He |ived on --

Q What city?

He Iived in Chicago.

Q Okay. Thank you.

Now, goi ng back to -- as your role as
presi dent of New Landing Utility, is it correct that
you deci de when New Landing' s billings will be paid?

A | make that decision.

Q Woul d you agree that New Landing Utility
often does not pay its bills for up to six nonths?

A |"'m sure there are tinmes when cash fl ow
prevents us from paying bills before six nmonths have

| apsed?
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Q Do you consider New Landing a sl ow pay?

A | guess that's a judgment. " m sure there
are some who think New Landing are sl ow pay,;
ot hers --

Q Okay. Thank you.

A -- are willing to acconmpdat e us.
Q s it also correct that you deci de what
i nvestments are necessary in the Utility?

A What t he what ?

Q What i nvestments are necessary.

A What i nvestments?

Q Yes.

A Are you tal king about stock investments?

Q Client investnent.

A Client investnment, |I'minvolved in those
deci sions but the -- | rely upon the advice of the

operators and consultants; but they have no authority
to invest on behalf of the Utility in the sense of
the word you're using.

Q So you make that decision?

A | make that -- | do make that decision

Q And do you also make the decision when a
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pl ant investment is appropriate?

A No, | don't decide whether it's
appropriate, but | do have something to say about
when it's affordable.

Q Who deci des what plant investment is
appropriate?

A | don't know whet her appropriate has ever
come up. The operators will, fromtime to tinme, tell
me what they feel is needed and the engi neers will
fromtime to time tell me what they feel would be an
appropriate i nprovement.

Q And then you decide whether or not it wll

be made?
A | deci de whet her or not we can afford it.
It won't be made if we can't afford it. | mean,

that's the way it worKks.

Q What ot her consi derations do you have when
you' re deci ding whet her an investnent in a plant
shoul d be made, considerations other then
affordability?

A Well, affordability, like, for New Landing
i ke every other business is also an issue; but
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unli ke some businesses, New Landing sometimes has to
go forward with improvements or repairs on a

ti metable that the facts and circunmstances dictate
whet her it has money in checkbooks sufficient to
write check and payment of the bill by return mail or

not, sometinmes that would go forward and rely upon

the willingness of our suppliers to be patient.
Q So you consi der whether or not the -- that
vendor will accept a |late paynent; is that what

you' re saying?

A | wouldn't put it that way, no.

Q Okay. Do you consi der whether financing is
available to the Utility?

A | do.

Q Do you recognize that New Landing Utility
has an obligation to serve all residents of the New

Landing certificated service territory?

A | wouldn't put it that way.
Q How woul d you put it?
A | would say we have an obligation to serve

everybody who is receiving our water and sewer
service. Qur service territory includes residents
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who are not connect the to our systens.

Q What i f sonmebody wants to become connected
to your systent?

A They can.

Q And then do you have an obligation to
provi de them service?

A Under most circumstances, we would have --
make arrangements for themto get hook up.

Q There's no other water conpany that can
serve them in your service territory; isn't that
corrects?

A Not that |I'm aware of.

Q And there's no other sewer conpany that can
serve them in your service territory?

A Conmpany, no; capability, there are -- the
option of septic is available in Lost Nation. I
think some parts -- nmost parts of Lost Nation.

Q So apart from having your own septic
system there's no other company avail abl e?

A | know of no other company providing sewage
di sposal service in our territory?

Q Are you famliar with an individual by the
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name of Josh Lewi s?

A Josh Lewi s?

Q Do you recall himrequesting --

A | recall the nane.

Q Do you recall himrequesting a hookup to

your water systenf

A | think he did.

Q Do you recall whether that was in Novenber
of 20047?

A It sounds |like a recent experience.

Q And woul d you agree with me that he was
connected in February of 20057

A | do believe he was connected, the sequence
of when he asked and when he got connected, we
usually work with people -- nost frequently these are
people who are in the process of building and we try

to coordinate with themto try to get them connected.

Q Are you famliar with James and Melissa
Smth?
A Who.

Q James and Melissa Smth at 412 Sioux Lane?
As | sit here, it doesn't ring a bell.
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Q Now, in order to hookup a new customer,
what do you -- do you request Pfoutz Electric to
provide the service? And that's -- Pfoutz is
P-f-o-u-t-z.

A They do virtually all of our work on
hookups.

Q Are you aware of the fact that as of
February 26th, 2005 Pfoutz Electric submtted an

affidavit that they would do no further work for New

Landing Utility until they were paid the amounts
owed?

A | know there was an affidavit, | don't
remember exactly what the phraseol ogy was. | have

some issue with of the affidavit.

Q l'm sorry?

A | know I have some di sagreement with the
af fidavit.

Q Let me show you what's been marked as AG

Cross Exhibit No. 7.
(Whereupon, AG Cross
Exhi bit No. 7 was

mar ked for identification
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as of this date.)
BY MS. SATTER:

Q Do you recognize this affidavit as a
document that's presented to the Ogle County Court on
February 28th, 2005?

A | saw the affidavit, |I'm not sure it was
presented to the Court.

Q Okay. But you did see the affidavit at
that time?

A | saw it when I was in Court and | think
was in Court on February 28th.

Q And is it true that you stipulated to this

af fi davit?

A No, | did not.
Q Was there -- were there changes to the
affidavit that -- were there things in the affidavit

t hat caused you concern?

A There were a couple of things that caused
me concern. One was the statenment in paragraph
No. 6.

Q And you felt that the Has refused to pay
was not appropriate; is that correct?
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A It would be incorrect to pay that we've
refused to pay Pfoutz.

Q But is it correct that $26, 730. 14 was
outstandi ng as of February 26th, 20057

A | cannot confirmthat number but we do owe

Pfoutz a significant balance for all the work that

they did to -- among ot her things, seal the old Lost
Nation wells, put hydrants on new Lost Nation |ines
including -- the one thing -- one of the principal

things |I took issue with respect to this affidavit is
whoever did it was either trying to create the
i mpression that it was a huge, humongous probl em of
i ndescri babl e proportions because they doubled up and
counted -- they put the same invoices on here. For
exanmpl e, we've got invoice 8565 attached to this
affidavit three times. Yes, Pfoutz did the work
descri bed for the Utility, but either there was an
i mproper purpose or sloppy work in putting together
this affidavit. There's no question we owe Pfoutz
money.

Q So that's to say there's double counting in
this exhibit; is that what you're saying?
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A Not necessarily double counting but they're
certainly duplications in the attachments.

Q Okay. Thank you. Now, can you tell nme how
you account for the costs associated with hooking up
customers?

A We try to log back in to account -- there
are two assets accounts and | thought | would be able
to find an exhibit where they're detail ed and maybe |
can, there are two assets accounts. One is services
to custonmer's water and the other is services to
customer's sewer and we tried to reflect in those two
accounts the amounts we pay for the hookup

Q Now, can you tell -- turning to the sewer
pl ant, can you tell ne what experience you have in

operating a sewage treatment plant?

A | have no direct experience in operating
sewage treatnment plant. All ny experience would be
by what | read and what | learn froma nmy dealings

with engineers and the operators.
Q Now, you say in your testinmny that you
were advised that the aeration system does not worKk?
A | am -- that is my understanding, that we
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need to replace the systemof types and |lines that
put fresh air into the tanks that are in the sewage
treatment plant. One way to do that on a long-term
basis is to replace those pipes.

Q Do you remember when you were advi sed of
this project?

A | " ve been aware of that for a period of
time, several nmonths for sure.

Q Several ?

A | also try to think of several ways to
approach it.

Q You said you've been aware of it for
several nonths?

A Yes.

Q Were you aware of it for nore than a year?

A Probably. I think I put in ny testinony
that the Utility needs a rate increase in order to be
able to afford to make repairs to the plant which
woul d i nclude the aeration system

Q So you don't really recall when you first
became aware of this problem?

A | guess | would say |I could sense and see
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that it was com ng because | was getting reports from
the operators that these lines were pretty old.

Q Do you know whet her the aeration system
treats sewage to control the odor associated with
sewage?

A | don't know that | can say | know that it
has a direct inpact on odor but my understanding is
that the -- essentially the mcro -- the bugs that
eat the sewage needs air and if they don't have air,
they start to eat thensel ves and you have to -- we
need to figure out ways for themto -- for there to
be nore air in the system  The systemcan't be
operated in the manner in which it was designed
because there are a | ot of people connected to it and
we are trying to jerry-rig solutions to account for
the fact that you can't operate the sewage plant in
t he manner for which it was designed

Q ' m sorry, when you spoke you said there
aren't enough something connected to it?

A Customers. This plant is designed to, |
t hi nk, serve a popul ati on equival ent of 410, 000
peopl e, we've got 160 homes.
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Q So you're saying that the problenms are a
result of small nunber of customers?

A ' m saying that the small number of
customers | eads to operational nodifications that we
have to make and you can't operate the plant in the
manner in which it was designed. W operate it on
that and that's because which don't have enough

customers hooked to it.

Q How often do you visit the sewer plant?

A How what ?

Q How often do you visit the sewer plant?

A ' m out there -- alnopst ever tinme | go out,

I ook at both the water facilities at the top of
Timber Trail and the sewage plant, so a couple of
times a year, sometimes nmore often. If I'"m out there
more often, | | ook nore often.

Q On average a couple times a year?

A Probably more than a couple tines a year
but 1I'm not out there every month.

Q When was the last time you were there?

A When was the last time | was in the sewer
plant? Earlier this year.
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Q January?
Pardon?
Q January?
A | f not January, then early February, that's

my recollection.

Q Do you know whet her a properly functioning
sewer plant should have an odor ?

A | don't know that | can answer the question
about a properly functioning sewer plant. | woul d
hope that we would be able to operate our plant so it
woul d not create odors that would be problematic.

Q So you don't know whether a properly

oper at ed sewer plant would have an odor?

A | don't know whether a properly operated
sewer plant would have an odor. | do know that when
| drive by a |ot of sewer plants, | detect an odor.

Whet her they're property properly functioning or not,
| don't know. As | say, to the extent our plant can
be operated so as to create no odor or a m ninmum
odor, that would certainly be our objective.

Q Now, woul d you agree with me that there is
an odor fromthe sewer plant?
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A If you're in the building, |I -- when I'min
the building, | detect an odor that | would
characterize as a conbination of a highly humd
environment in a place where sewage i s being
processed.

Q Would it be fair to say it stinks?

A It has an odor that | don't find to be a
pl easant odor. \What | say -- would it be fair to say
it stinks? You would not want to live in a sewer
pl ant and you would not want to live in this sewer
pl ant .

Q Fair enough.

A And part of the reason you do not want to
live there is because you wouldn't |ike the odor.
Q Has your operator brought this problemto

your attention?

A | don't recall whether the operator has
characterized the operation as causing an odor
probl em, but the operator has brought to ny attention
the need for additional aeration and the other things
we' ve been tal king about. | don't recall any of the
operators saying anything specifically related to
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odor .

Q So woul d you agree that the odor is a
result of a plant that's not functioning properly?

A | can't say that.

Q Okay. Are you famliar with the Spencer
famly at 713 Cascasada Drive (phonetic)?

A Which famly?

Q Spencer.

A Spencer ?
Q Robert and Conni e Spencer?
A | see the customer list all the tinme so |
am aware that we have -- Spencer -- Robert Spencer is
a name | recognize

Q Do you know where that home, 713 Cascasada
Drive is relative to the sewer plant?

A | think it's near by.

Q You haven't had any communications with
them other than billing?

A Ot her that what ?

Q Billing.

A | don't recall that.

Q Woul d you agree with me that the sewer
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plant is more than 30 years old?
A | think the sewer plant went in in the
m d-' 70s.

Q Okay. And - -

A | don't think it was -- | think by the tinme
the Utility got it's initial rates approved, there
were -- there may have been fewer than 10 people

hooked up to the sewer plant.
Q Do you recall whether there was a fl ood of

the sewer plant at sonme point?

A | don't recall that. |[|'ve been told that
it happened, but | have no recollection.

Q Are you aware of any damage to the sewer
pl ant ?

A Damage.

Q Damage?

A We had roof damage sonme years ago that we
had to repair and -- it's an industrial-type
buil ding, |I'"'m sure there have been occasi ons when
damage has occurred. | don't have any specific

recollection of any incidents where someone said, Oh,
the sewage plant was damaged in this regard on this

340



10

11

12

13

14

15

16

17

18

19

20

21

22

day. I do renmember the roof problem because | had to
make arrangements to get it fixed.

Q Did you ever make any insurance clains for
damage to your sewer plant?

A | don't recall doing so and I think if it
had been clainmed, | would have been invol ved.

Q And you do have insurance on your property?

A The facilities are insured.

Q Now, you said previously that there are
makeshi ft pipes and hoses in the sewage pl ant?

A No, | didn't say that.

Q Do you agree with me there are makeshift
pi pes and hoses connecting the equi pment?

A | don't know whether | would characterize
them as makeshift. | know that there are hoses that
operators have used to hose off surfaces and they
are -- the operators |eave them where they're readily
accessible and I know that there are pipes that have
been installed to facilitate the way the plant is, in
fact, operated. As | said, I'mtold it can't be
operated in the manner for which it was designed and
t hese operators and probably with the hel p of
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consulting engineers, they could operate -- operate
more as a batch point, so there probably are pipes
that were not apart of the initial design for the
pl ant .

Q Now, you've received the suppl ement al
direct testimny of Scott Rubin; is that correct?

A Oh, vyes.

Q And did you see the photographs that were
attached to the supplemental testinony as Schedul e
SJR 107

A | recall | saw themin Ogle County.

Q And you woul d agree that they accurately
reflect the condition of the sewer plant?

A | have no reason to believe that M. Rubin
tried to stage sonme imagery. | think he took
pi ctures of what he saw, whether they accurately
reflect the condition of the sewer plant, | don't
know if I'd say that, 1'd say they depict what he
took a picture of.

Q Do you -- in your view, is there a
different -- strike that.

Let ne figure how to say this. Do you
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believe the pictures are not accurate relative to
your understandi ng of how the sewer plant | ooks?

A | think the pictures accurately show what
he took a picture of.

Q And he took a picture of the sewer plant;

is that correct?

A | don't have any doubt that that those are
pi ctures that he took in the sewer plant. | don't
think he -- back in Pennsylvania pull ed together sone

pictures froma file and pretended they were New
Landing Utility. As you know, he went out there and
| was really mad about it, and he took pictures and
think the pictures he took reflect what he took
pi ctures of.

Q Okay. Now, do you know that the heat in
the sewer building does not work?

A | don't know that. I do know that we are
now trying to make arrangements to make sone
i mprovenents to electrical service and that may have,
in some respects, to do with the heating systen?

Q Do you know how long it has been that the
heat has not worked?
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A " m not sure that |1've been told the heats
not working, it's possible that | was. | have been
told that we need to get an electricians help and try
to make arrangenments to do that.

Q Can you tell ne when you were told that the
sewer plant needed electrical repair?

A Last week.

Q Last week? Any time before then?

A There may have been times; but the current
problem that 1've been asked to help tend to is a
problem that -- an electrical problem that was
brought to ny attention |last week and I'"'mtrying to
make arrangements to get the help we need to address
the electrical problem

Q And are you trying to retain Pfoutz to do

t hat ?
A Par don.
Q Are you trying to retain Pfoutz?
A | will ask Pfoutz to do that, yes.
Q Have they been paid, by the way?
A When?
Q Were they paid the noney that was --
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A They haven't been paid since probably --
we' ve been able -- we've not been able to pay any
nore payments to Pfoutz since probably or January or
February.

Q Of 20057

A 5. We made payments to themin Decenber
and we made sone paynents to themin either January
or February but our billing went out -- provided the
creek don't dry -- today, our cash flow in the first
mont h of the quarter is substantially greater than
the second and third quarter, so | suspect we will

make additional paynments to Pfoutz this month.

Q The electrical problemthat was brought to
your attention of -- last week, what was that
probl em?

A Well, | think it has to do with -- it may
be necessary to pull another line fromthe power --
exterior power supply into the building. | haven't

had a chance to talk in detail to Greg about it but
the message left to me lead me to believe that he
think we need to put another line into the plant

Q So he told you or indicated to you that
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there was insufficient power in the plant?

A No, | think he was primarily concerned
about light in some portions of the plant, that's
what he specifically mentioned.

Q And this was brought to your attention by

the sewer certified operator?

A Yes, it was.

Q Now, do you know that there are broken
val ves on the computer -- on the computer --

A There are broken valves --

Q -- on the equipment, on the equipment in

the sewer pl ant.

A Are there broken val ves?

Q Yeah.

A | don't know that anyone has alerted ne to
a problemrelated to broken valves. M ght there been

broken valves? There m ght be a | ot of broken things
at the plant that aren't used because it can't be
operated as it was intended, so | don't know that |
can say |'ve been alerted to a broken valve problem
that we should be trying to fix.

Q Do you recall the Environmental Protection
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Agency bringing problems with the sewer plant to your
attention?

A | get letters fromthe EPA and | get
letters from M. Connor who is, my understanding,
he's with the waste water side of the EPA's
oper ati on.

Q Now, I'd like to show you a docunment that
we're marking as AG Cross Exhibit 8, this is New
Landing's response to the Attorney General's data
request, that's data request AG 2. 6.

(Wher eupon, AG Cross
Exhi bit No. 8 was
mar ked for identification
as of this date.)
BY MS. SATTER
Q Does this document show the question and

New Landi ng's response to AG data request 2.67?

A It does.
Q And the response says, Information to
count; is that correct?

A That's what it says.
Q And the question says, Please describe the
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mai nt enance that NLU has done on the sewage treatnment
pl ant and then date is from January 1st, 1999 to the
present; correct?

A That's the question.

Q Can you identify the information that was
provi ded as a result of this response?

A We -- | was unable to go back into our
records and pull bills and checks. My recoll ection
was that the information related primarily to the
repl acement of certain blowers to the painting of the
pl ant building and to electrical work that was
requested and performed fromtinme to time and.

Q You didn't provide anything, though?

A | didn't take the time in rush of the al
the other stuff to go back and take that out.

Q So there was no further information
provided; is that correct?

A No further information. This is the only
response that | made.

Q Thank you. Now I'd like to talk to you
about the water tower.

MS. SATTER: And, again, just for the record
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all of the proceedi ng questions and these questions
as well | think are relevant to the request for a
receiver.

BY MS. SATTER:

Q Now, woul d you agree with me that New
Landing utility has spent no noney on maintaining the
wat er storage tower in the 2003 test year?

A In the what?

Q 2003 test year.

A | think that would be a correct statenent.

Q And woul d you also agree with me that New
Landing Utility has spent no noney on maintaining the

wat er storage tower since January 1st, 1999? And if

you'd like, I can refer you to a response to a data
request .

A | think that would be -- in terns of
mai nt enance, | think that would be correct. In ternms

of maintaining the serviceability of the tower, we
did work in 2004.

Q Was the work in 2004 to repair a |eak?

A Yes.

Q And can you descri be that | eak and what
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happened?

A Sure. | think I'"m correct on these dates.
On a Sunday which I think is, |like, February 2nd, our
people in the service territory |learned that there
was a | eak occurring near the bottom of the water
storage tower and they characterized the |eak as
about the size of a lead pencil and they informed ne
that the operator had al ready been alerted and had
been out there and that arrangements were already
bei ng made to have the |eak repaired by, essentially,
a welder, it's a metal tower. And | was informed as
the plans were made to repair the |l eak and it was
cold during that time of the year, so there's water
com ng out of this small hole in the tower, it became
kind of a mst, so ice was form ng on some of the
cross bars of the support for the utility -- for the
wat er tower on some of the legs that support the
wat er tower. The arrangements to get a, essentially,
a cherry-picker type vehicle out to the site were
compl eted. The repair occurred on Thursday norning,
| think February 5th or 6th. We drained the tower,
the | eak was repaired in about |ess than an hour and

350



10

11

12

13

14

15

16

17

18

19

20

21

22

the water was filled -- the tower was refilled and
two separate sanples were taken and submtted to the
EPA. | think the second sanple was approved on
Saturday norning. W were back to normal operation
| ate Saturday morning. We took the tower out of
service m d-morning on Thursday and put it back in
service m d-nmorning on Saturday.

Q You said --

A As far as | know, the people continued to
receive water throughout because we were able to take
it and pass it from the punmp directly into the system
and we had a couple check valves installed on the
systemto protect the system, so we issued a boi
order because we drained the tower and the boil order
was lifted in -- | think Saturday.

Q Was the boil order in place on Sunday or on
Thur sday?

A On what ?

Q When did the boil order go into effect?

A | think the boil order went in effect when
we shut down the tower and drained it.

Q So that would have been Thursday?
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A Thur sday.

Q But the | eak started on Sunday?

A The | eak started on Sunday and we -- the
| eak was a fractional part of our capacity to punp
water into the tower, so we had no problem keepi ng
the tower full and the pressure at normal |evels
until we reached the point where we had to drain it,
seal it, fix it and bring it back up.

Q Do you know how many gall ons the water
t ower hol ds?

A It is 150,000 gallon water tower but you
don't put 150,000 gallons in it.

Q Now, in your testinony on Page 6 you say,
The water tower is, quote, in good condition all
t hi ngs consi der ed.

A Where are we, what page?

Q On Page 6 you say that.

A Where? |'msure | said that but I mght --

Q It's in the first -- the paragraph
entitled, Water storage tower.

A | got it.

Q When you first saw the water tower in 1973
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and '74 it had rust on it; isn't that right?

A ' m pausing to remenmber -- try to remenber,
| want to give you an accurate answer on this. I
don't recall that the water tower ever | ooked freshly
painted to ne. | think the EPA allowed the devel oper
to install a used tower and my recollection is that |
never saw the tower in a condition where it | ooked
l'ike it had been freshly painted. | think the EPA
all owed themto install a used tower in sort of an
as-is condition.

Q And this tower is -- originated at the
I ndi ana Mot or Speedway; is that correct?

A l"mtold it was either on the infield of
t he speedway or nearby because if you were able to --
if you | ooked closely and you know what you're
| ooking for, you can see and it's shown on -- | think
some of the pictures that M. Rubin took, the words
Speedway Water Conpany or something to that effect.

Q Now, the tower has not been painted in at
| east 30 years; is that correct?

A | think that would be correct.

Q Do you know the last time it was cleaned on
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t he outside?

A | don't know.

Q Do you know the last time the inside of the
tower was cl eaned?

A Not during my tenure.

Q Are you aware of any standard for
mai ntaining a water tower -- let's go back.

Are you aware of any standard for

cleaning the inside of a water tower?

A Only inasmuch as | would expect that there
woul d be standards established by professional
organi zations that are involved in this industry, be
it AWM\ or there may be different professiona
organi zati ons and |I would believe that they would
have recomended standards for care and mai ntenance
of water towers.

Q Are you famliar with that standard?

A | am now.

Q Okay. But you weren't previously?

A Not as nmuch as | was now, no. Before --
Q When did you become famliar?
A Wel |, about 15 years ago |I think I sent a
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| etter to our customers as they -- in connection with
ei ther one of these annual picnics. | know I
appeared and as | said | was trying to see what
arrangement we could nake to paint the tower and |

| earned at that time a little bit more about it.

Certainly if | ever thought you could just hire a
coupl e house painters and send them out there, | was
di savi ewed of that in a hurry but -- and | | earned

from people who | believe are know edgeabl e that it
is a somewhat more conplicated process and that it is
al so a process that would be, relatively speaking,
expensive in |light of the resources that the Utility
had avail abl e.

Q So woul d you say that you | earned around
1985 what was involved in painting a water tower?

A " m not sure what the dates were but | know
I had -- | know |'ve seen -- | know | received a
couple of different reports from Don Finch who was
the empl oyee of Wl lett Hoffman Engi neering
(phonetic) and was the on site manager of the Utility
for a number of years preceding -- predating ny
i nvol vement and | know we tal ked about the
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possibility of trying to figure out how to get the

water -- the exterior of the water tower painted.
Q Woul d you say that was in the '80s?
A Par don?
Q Woul d you say that was in the '80s?
A | woul d expect it would be -- yes.
Q 1985, 19887
A It's probably in the letters, | can't tell
Q Do you recall what -- okay.

So to go back, are you aware of the
standard for cleaning the outside of a water tower --
of the industry standard for doing that?

A | am now.

Q And what is that? How often?

A The -- | don't knowif I'd call it a
st andard. | would characterize it as those involved
seem to feel that it's appropriate to repaint the
exterior of a water tower every 7 to 10 years and to
repaint the interior of a water tower every other
time that you do the exterior. So is it 7, 14? Is
it 10, 20? | suppose that determ nation gets made on
a case-by-case basis depending on the condition of
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the water tower, which may be a great deal different
if it's in Phoenix, Arizona as opposed to Hi bbing,

M nnesot a?

Q O --
A Morgan, Illinois.
Q Morgan, Il1linois?

A But my understanding is that this is a

prevent ative mai ntenance programthat is recommended.

Q When were you |l ast at the water tower?
A Pardon?
Q Do you recall when you were |ast at the

wat er tower ?

A Last at the water tower? A couple weeks
ago.

Q Again, I'd like to refer you to the
phot ographs attached to the supplemental testinony of
Scott Robin and this would be Schedule SIJR 9.

Woul d you agree that those photographs

depi ct what you saw when you viewed the water tower a
few weeks ago?

A | don't have those in front of me. | have
seen themand it was my view when | did see themthat
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they were an accurate depiction of what M. Rubin
took a picture of. It is the New Landing Utility
wat er tower.

Q Wth you agree with me that the Illinois
Environmental Protection Agency has brought the
condition of the water tower to your attention?

A Yes, they have.

Q Do you remenmber when that first happened?

A It's been over a period of years.

Q Maybe 20 years?

A It's brought to my attention over 20 years?
It's been a long tinme. | don't know when -- | don't
know when they started -- for all | know, they

started conpl ai ning about it the day after it went up
because, to my recollection, it didn't reflect that
it had been painted at the time it was put up.

Q And you woul d agree that the condition of
the water tower is the subject of the EPA suit that
you describe in your testimny?

A Yes, it is.

Q And you said in your supplemental testinony
that the Court ordered New Landing Utility to paint
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the exterior of the water tower to extend the

overfl ow pi pe and fence the tower. Now, these things
still need to be done; isn't that correct?
A ' m sorry?

Q Were these things done? Have these things
been done?

A No, they have not been done. There's a
contract attached to my supplemental testinony that
outlines all of the work that we've done. It is -- 1
think it would be --

Q There's no question.

-- | think it would be inappropriate --

Q You answered it.
A -- to just paint the exterior of this
tower . It needs to be renovated.

Q You haven't done the work that was ordered
on the water tower to date?

A | have not done the work spelled out in the
Sept enber 28th Court order to date.

Q And you didn't do any work on the water
tower while the case was pending either; did you?

A No.
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Q And the case was filed in -- was it January
of 20007
A December.
Q Decenber of 20007
Now, do you recall receiving an

estimate to paint the water tower in the 1980s?

A | think there were two different estimates.
Q Do you recall what they were?
A One was -- | think one was in the range of

$25, 000 and the other one was in the range of
$80, 000.

Q Were those two at two different times?

A My recollection is they were at two
di fferent times.

Q So the $25,000 bid you received years
bef ore you received the $80,000 bill?

A | don't remember the sequence; but they
were at different tinmes.

Q And you didn't accept either of these bids;
obvi ousl y?

A They weren't bids, they were estimtes of
what costs m ght be entail ed.
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Q Okay. Thank you.

Now, according to your suppl emental

testimony you have a contract -- you have signed a
contract with Utility Service Conpany to renovate the
wat er tower; is that correct?

A That's the Exhibit WI -- NLU Exhibit WC-F

for funding.

Q Now, has this conpany done any work for New
Landing Utility in the past?

A No.

Q And it looks like in the contract that
they're based out of Georgia; is that correct?

A My contact works outs of Wsconsin, | think
Whi tewater, but I'mnot -- |I'"mpretty sure it's
Whi t ewat er .

Q Have they started any work pursuant to this

contract?

A ' m sorry?
Q Have they started any work pursuant to the
contact ?

A Yes, they have.
Q What have they done?

361



10

11

12

13

14

15

16

17

18

19

20

21

22

A They' ve repaired the applications for EPA
permts and they may have done other work in their
prelimnary staging work but what | know for sure is
that they prepared the EPA permts application.

Q Do you know whet her these applications have
been submtted to the EPA?

A | do. | signed them and | sent them.

Q When did you send thent?

A A coupl e weeks ago.

Q February? March?

A March. | think they got to me about March
7th and | was in the process of preparing for the
hearings in this case that we were supposed to start
on March 15th or sonmething and when that didn't
happen, | found a lull, if that's possible, in the
matters relating to the Oregon Case (phonetic), | had
to make changes on the permts that were submtted to
me, | made the changes, | signed them and | sent
t hem.

Q Have they been approved by the EPA yet do
you know?

A | don't recall. I don't think | received
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any response. And | think they would send it

rather than to people who signed the engi neering

certificate?

Q Now,

that they will

they' re pai

do a year's worth of work before

d; is that correct? That the first

payment by NLU to this conpany takes place a year

after the contract was signed?

A No.

Q That's

how t hat shoul d work.

incorrect. Why don't you tell me

A My understanding is that the conpany

expects to conplete the work in the early fall,

payi ng a Septenber

faster; but they pay the September

date, and t

conpletion date; it may happen

hey expect the first installment to be

paid when the work is done and then the next

i nstall ment

a year | ater,

the -- | raised the

guestion because | thought the contract suggested

to me

according to the contract, it appears

mont hly conpl etion

that the second installment would be due in January

and then in January they say No, Septenber,

Sept enber,

Sept ember .
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Q So you don't pay them anything unti
they've conmpleted the work?

A That's right.

Q Now, there's a cancellation provision on
the contract that says that three voting menbers of
the company management have to opt for cancell ation,
did you see that provision?

A | didn't see that provision.

Q Are there three voting officials of the
conpany managenent ?

A Well, if there's -- | think that has to do
with the ongoi ng mai ntenance program I think that
has to do with construction -- | don't think that has
to do with repair and renovati on. It mght -- |
think that the expectation is that the -- once the
work is conpleted and the initial three installments
have been paid, then there is the annual fee of,
l'i ke, $800 that they collect and for that fee, they
assunme responsibility to keep the tower up to snuff
i nside and out conformng to all great nations
exi sting and new.

Q So you expect them as i ndependent
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contractors to make those decisions as to what needs
to be done?

A Well, they'll have -- their obligations is
to send the people out to inspect the tower every
year and every other year inside and out and do
what ever touch up sort of repairs m ght be necessary
and then on a schedul ed basis, repaint the exterior
and repaint the interior, that's what the 8,800 bucks
gets you.

Q Know, in your supplemental testimny you
also refer to Judge Penberton's (phonetic) order in
the Ogle County Case 00 CH 97 --

A Yes.

Q -- and the order was entered on
Sept ember 28th, 2004; correct?

A Yes.

Q And you're famliar with that order?

A |'m very famliar with that order.

Q And you woul d agree with ne that that order
required the work on the water tower to be conpl eted
by march 28th, 2005?

A That's the term of the order.

365



10

11

12

13

14

15

16

17

18

19

20

21

22

Q Okay. And that has not been done; is that
correct?

A No.

JUDGE BRODSKY: M ss Satter, when you reach a
conveni ent stopping point, please pause

MS. SATTER: This would actually be a good spot
before we tal k about the Ogle County. | don't have
that much more but maybe --

JUDGE BRODSKY: Well, we've been going for a
long time. | think at this point we should take a
break at [east for |lunch.

MS. SATTER: Fair enough.

JUDGE BRODSKY: And we will reconvene. Let's
sell, we'll take an hour and 15 m nutes for lunch, so
that puts us back at approxi mately 2:20.

(Whereupon, a luncheon
recess was taken to resunme
at 2:20 p.m)

(Change of reporters.)
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AFTERNOON SESSI ON: 2:20 P. M

JUDGE BRODSKY: And, | guess it's your turn
again, Ms. Satter.

MS. SATTER: Okay. Il continue.

Thank you.
BY MS. SATTER:

Q M. Armstrong, | think you just mentioned
the September 28th, 2004, Ogle County order when we
finished for lunch, and I wanted to ask you, do you
know whet her there has been an appeal of that
September 28t h order?

A There has not been an appeal. The case is
still pending. No final order has yet entered.

Q Do you know whether the utility is planning
to file an appeal ?

A Not until there's a final order.

Q Okay. Based on the Septenber 28th order?

A Well, the Septenber 28th order invites the
utility to seek relief fromthe September 28th order.
And if the utility has asked for relief. And when
that notion is resolved and other motions that are
now pending are resolved, it will be possible to make
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a determ nation of whether an appeal would be
appropri ate.

Q I n your supplemental testimny, you said
that NLU i s hopeful that the penalties inmosed will
be abat ed.

To date, they haven't been abat ed;
isn't that correct?

A They have not yet been abat ed. | remain
hopef ul .

Q Did you file a request by April 1st

requesting that they be abated?

A Yes.
Q Okay. In your testinony at Page 9, you
refer to the -- what you call problematic waterlines

installed on the south half of the Lost Nation area
Is it correct that New Landing Utility

di savows any obligation to maintain those |ines,

t hose water |ines?
A | don't know how to answer that because we
do maintain them If they break, we fix them

We certainly disavow any ownership of
those Iines, and we do not believe that they are
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| egal ly attached to our distribution system  But we
know from experience that if they break, they need to
be fixed. And unless we get somebody out there to do
it, we won't be -- we'll be wasting a |ot of water.

Q So New Landing Utility recogni zes an
obligation to repair the lines; is that correct?

A No, we recognize a need to repair them

Q Okay. Do you recall your response to AG
data request 2.107?

A Not as | sit here.

Q Why don't you |l et us show you what's been
mar ked as AG Cross Exhibit 9.

(Wher eupon, AG Cross
Exhi bit No. 9 was
mar ked for identification
as of this date.)
BY MS. SATTER:

Q Does this refresh your recollection that in
response to the question to describe and provide all
documents showi ng the costs and expenses NLU i ncurred
since January 1st, 1999, to maintain as opposed to
repair the old problematic water |ines, your answer
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was, quote, NLU di savows any obligation to maintain
these water lines. Therefore, no such documents
exi st .

A Yes, | think that's what | said. | just
said, We di savow an obligation, but we do not disavow
a need and we respond to the need.

Q So your answer is -- the answer shown on
this exhibit is correct from your point of view?

A As explained by my answer to your question.

Q Okay. Now, you also said in your testinony
that no one disagrees that the lines need to be
repl aced. On Page 10, you make that statement.

Has New Landing Utility conducted any
study to conpare the cost of repairs against the cost

of replacement over tinme?

A " m not sure | wunderstand your question.

Q Have you done any -- has New Landi ng
Utility done any study to determ ne the cost of
replacing the lines new?

A Only in the broadest sense of cost per

runni ng foot estimates.
Q Have you done any study of the cost of
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repairs of those |ines?

A Well, yeah, | think |I presented an exhibit
that was my effort to try to conpare the costs to
repair and maintain the old |lines by contrast to the
cost to repair and maintain |lines that were installed
by or for the utility.

And it was my view that -- that they

are nore costly to repair the old lines than it is to

repair and maintain |lines that were constructed and
installed for the utility.
Q But only -- other than in the broadest

sense, you haven't | ooked at what it would cost to
install new lines for Lost Nation?

A Only what 1've said.

Q Yeah.

A | ve made determ nations based on estimates
on a running foot basis.

Q Is it true that the condition of the lines
in Lost Nation is such that if there is a |leak on the
l'ine, on one of the Lost Nation lines, the entire
system has to be shut down?

A That seems to be the case.
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The people who installed these |ines
made no effort to create any val ves that would
i solate any portion of the old |ines. It's just one
mass spider web of lines that go in directions that
are someti mes unknown.

And when a | eak occurs anywhere on the
system of old lines, it seems to affect everybody on
the old lines. And it's been -- it's been a
continuing source of consternation both for the
peopl e who take water fromthose old |Iines and for
the utility in its effort to provide the service that

we'd |like to provide.

Q Do you agree that there have been three
maj or water main breaks at New Landing Utility?
A Well, | can remember three. There perhaps

m ght be others that someone would consider to be
maj or, but | can remenber the two breaks in the line
t hat passed through the creek bed on the east side of
t he | ake.

And | can also remember a break of
12-inch main that takes water from the well site

across the creek below the damto the entire west
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si de.

Those were -- certainly, the 12-inch
main was a maj or break, and both -- all of these were
storm damage breaks.

Q And when were those, do you recall?

A The 12-inch line, | believe, broke
within -- was -- basically washed out. | think that
happened within the |ast five years.

And the break across the creek bed on
the east side of the |lake are probably maybe as much
as ten or more years ago because when the last time
t hat happened, we made arrangements to | ower that
line into the creek bed as opposed to having it sit
on the creek bed where it would be susceptible to
debris that would wash down the creek in a major

t hunder storm

Q Now, | want to turn your attention for a
m nute to your relationships to -- with any bank.
When you took over New Landing -- when

you became president of New Landing Utility in 1984,
did a local bank in Dixon handle the billing and
col l ection?
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A Prior to the time that | became president,
there was in place what they refer to as a | ockbox
system which | have never had a | ockbox system but
| understand is a system where checks and paynent
bills arrive at the bank. And the bank opens the
mai | and deposits a check, sends sonme kind of report
to the customer.

The billing was not done by the bank.
The billing was done by the AM corporation in some
fashion. And customer relations and account
mai nt enance and -- the only thing the bank did on the
| ockbox basis was open the envel ope, take out the
checks and put them in the checking account and send
the report.

Q And you term nated the relationship with
the | ocal bank; is that correct?

A Yes, | did.

Q And you opened a relationship with another
bank in Oak Park; is that correct?

A Yes, | did.

Q Okay. Now, you have recently attenmpted to
obtain loans froma few banks in the Oak Park area;
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isn't that correct?
A Not quite. | inquired of | ocal banks as
what the -- the prospects mght be for the utility

borrow money.

Q

as AG Cross Exhibit

Cr oss Exhi

Let me show you two documents,

bit 11.

10 and the other marked as AG

(Wher eupon, AG Cross

Exhi bit Nos. 10 and 11 were

mar ked for identification

as of this date.)

BY MS. SATTER

Q

documents are correspondence that

presi dent

And if you can tell me whether these

you received as

of New Landing Utility from banks in

response to your inquiry.

A

Q

the First

A

Q

Turning to AG Cross Exhibit 10 --

Yes.

-- is that a -- it's on the letterhead of

Bank of Oak Park; is that correct?

It is.

And dated January 20t h,

20057

to

to

one mar ked
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A Correct.

Q And was this letter witten to you in
response to an inquiry you made about financing?

A | had a fairly lengthy meeting with
M. Pinkston (phonetic), who is the vice president,
and with Mr. Kelly, who is the chief decision-maker,
per haps owner. I|''m not quite sure all the hats that
he wears, but he's the top guy. And another banker.
| don't remenber her nane. And we talked quite a bit
about the utility's needs and how they m ght be met.

Q And you ultimately did not file an
application for a loan to this bank?

A At that time, | did not.

Q Okay. And as a result of this letter, you

will not file an application at this point; is that
correct?
A No, that's not true at all. I think

they're nmy primary prospect for borrow ng noney.

Q But as of today, they're not in a position
to offer you a loan; is that correct.

A No, that's not true.

Well, et ne -- | don't want to
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confuse the record
Your question was, are they in a
position to extend the |oan to me.

Q Today.

A Today. It is my view, based on my meetings
and my prior banking relationships and friendships
with these people, that if the question were, W
you extend a |l oan to Gene Arnmstrong would be -- the
answer would very likely be different fromwll you
extend a |l oan to New Landi ng.

And it mght be different if the
guestion were, WIIl you extend the |loan to
New Landi ng guaranteed by Gene Arnstrong. All of
those could elicit a different response

This response, Exhibit AG Cross Exam

10, is a response to the question that | asked him
will you extend a |loan to New Landing Utility.
Q And that was the extent -- that was the --

t hat was the question you asked them You didn't ask
the other ones that you just --

A | asked the other ones as well.

Q But -- okay. So the answer then is only to
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t hat

one?

A Par don?

Q This letter

is only in response to a | oan

to the utility itself?

accept

personally,

A To the utility with no guarantees.

Q Did the bank offer

personal |l y?

A My i mpression is that

requi rement.

Q And Cross Exhibit No. 11,

to | end you noney or
an application if you were to guarantee it

if you were to guarantee the | oan

t hat would be a

is that a

to

response to an inquiry you made to Comunity Bank of

Oak Park and River

testi mony,
anything in response to the EPA's case unl ess the

entire case could be resol ved.

A Yes.

Q I n your

testimony - -

And

you did not want

Lost

Nation |ines

Forest ?

i s

you say that you didn’

it correct

in your direct

t want to do

t hat

That's at Page 7.

you did not

to do anything concerning the

stri ke that.
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Is it correct that you did not want to
seal the wells that are connected to the Lost Nation
| i nes because you were concerned that would under cut
your position that you have no responsibility for
those |lines?

A | think that the correct answer to your
guestion is, it was my position that the utility
shoul d not seal the old Lost Nation wells because the
utility never owned, operated, used or drew water
from the old Lost Nation wells.

They were abandoned before the utility
started doing business. There was -- | was willing
to concede there may be an exception with respect to
Well No. 8. But with respect to all the other wells,
t hat was my position.

Q So you just disavowed responsibility for
t hose wel |l s?

A Yes.

Q Now, do you -- we tal ked earlier about the
i ndependent contractors that you have retained for
New Landing Utility.

Has New Landing Utility retained an
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account ant ?
A We have used an accountant for -- to assi st

in matters relating to tax returns.

Q Woul d that be the -- but New Landi ng
Utility hasn't filed any tax returns?
A Not all our tax returns.

Q New Landing Utility has filed its tax
returns?

A St ate and federal.

Q When they were due?

A Pardon?

Q When they were due?

A No, they were filed | ast year.

Q For how many years were they filed | ast
year ?

A | think they went all the way back to 1984.

Q And that was the purpose for which you

retai ned an account ant ?

A No. I retained an accountant several years
earlier to -- about three years earlier to try to see
how the utility m ght resolve this question of the

income tax returns. And that conpany | ooked at it
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and prepared a sample tax return for one year.

We -- | did not think it was correct
in certain respects, but it was certainly very, very
instructive.

| asked about conpleting tax returns
for all years or at |east back through -- I think it
was 1994. And the projected accounting fee was |ike
$30, 000, and | concluded that we'd have to figure out
a way to do it that would not involve an outlay for
t hose costs.

Q Okay. You currently don't have an
accountant that's helping you with your operations,
the operations of New Landing Utility, that is,
billing, collection, financial reports --

A We never had an accountant to do billing

and coll ection.

Q How about for preparation of your annual
report to the Illinois Conmerce Comm ssion?

A We've never used an accountant to
prepare -- most accountants --

Q Wait. Wait. Did you --
A -- are confused by the annual report.
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Q You have not used an accountant to
produce --

A We have not used an accountant to prepare
an annual report.

Q Okay. Now, do you -- you have been
participating in the Ogle County case that was
brought on behalf of the People of the State of
Il'linois and the Environmental Protection Agency, 00
CH 97, correct?

A l'm a party.

Q You're a party.

Let me show you what's been marked as
AG Cross Exhibit 12. And 1'd just like you to
confirmthat this is a copy of an order that was
entered on March 29th, 2005.

(Wher eupon, AG Cross

Exhi bit No. 12 was

mar ked for identification

as of this date.)

THE W TNESS: This order was entered on
March 29t h.

BY MS. SATTER
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Q Now, returning for a mnute to AG Cross
Exhi bit 3.

A To whi ch?

Q AG Cross Exhibit 3. That's a check from
New Landing Utility to DAME Co. We talked about that
earlier?

A Yes.

Q And you noted that the notation on the
check says toward i nterest due on the $2,500 -- no,
" m sorry. Maybe you can just tell us what is this
$2,500 payable for?

A Okay. It is my position that New Landi ng
Utility owes income noney on the |long-term nortgage
note, on the accounts payable to Associ at ed
Conpani es, on advanced from Associ ated Conpani es and
on the letter agreenment that obligated New Landing to
pay to AM $2,000 every time a house was connected up
until 1990 or 1991.

This check is payment toward amounts
t hat New Landing owes to DAME Co. | characterize it
toward interest on the |long-termdebt, but there were
ot her descriptions that would have been appropri ate.
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Q Were any of these agreements between
New Landing Utility and DAME Co. approved by the
[1linois Commerce Comm ssion?

A Wer e any what ?

Q Were any of these agreements between
New Landing Utility and DAME Co. approved --

A Whi ch agreenment s?

Q The ones you just described that were the

basis of this $2500 --

A The agreement - -

Q -- check?

A The agreement for the -- the letter
agreenment i s an agreenment between the utility and AM

t hat was approved by the Comm ssion, and AM assigned
that -- its rights under that agreement to DAME
Conmpany.

The obligations to pay advances to
Associ ated Conpany were established by the Comm ssion
when it entered its order in the consolidated cases,
and AM assigned its right to receive those repaynment
of those advances to DAME Conpany.

The amounts due on the accounts
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payabl e to Associ ated Conmpani es was al so an account
that there was a substantial balance that was
recogni zed by the Comm ssion when it entered the
order in the consolidated cases. And the right to
coll ect those accounts payable to Associ ated
Conpani es was assigned by AM to DAME Conpany.

And the |l ong-term mortgage note that
the Comm ssion approved and allowed the utility to
issue to AM was al so assigned by AM to DAME
Conpany.

Q And did the Comm ssion approve that
assi gnment ?

A What assi gnnent ?

Q The assignment of the note, the obligation
from AM to DAME?

A The obligation -- the assignment of the
| ong-term note was not approved by the Conmm ssion.

MS. SATTER: Okay. Thank you.

| have no further questions.
JUDGE BRODSKY: Who wants to go next?
MS. VON QUALEN: On I'Ill be happy to.

JUDGE BRODSKY: Okay. Pl ease proceed.

385



10

11

12

13

14

15

16

17

18

19

20

21

22

THE W TNESS: Can you pull the m ke closer.
MS. VON QUALEN: | can.

CROSS- EXAM NATI ON

BY

MS. VON QUALEN:

Q Good afternoon, M. Arnmstrong

A How are you today?

Q Just fine.

| have a few questions for you.
They're very sinmple questions. And, hopefully, this
won't take very long. And | will not confuse you, if
I can help it.

A 11 judge whether they're sinmple, but 1"l
try to answer, anyway.

Q M. Armstrong, you recall the staff sending
you quite a nunmber of data requests during the
pendency of this case, do you not?

A | think | received in total upwards of 175
data requests some with nultiple parts, and | did ny
best to respond to them

Q And when you responded, you provided
accurate information to the best of your ability; is
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that correct?
A To the best of my ability, that's what |
tried to do.
MS. VON QUALEN: Thank you.
Now, | would like to show you what
woul d ask would be marked as Staff Cross Exhibit 3.
(Wher eupon, Staff Cross
Exhi bit No. 3 was
mar ked for identification
as of this date.)
BY MS. VON QUALEN:
Q M. Armstrong, do you recognize that as
your response to Staff data request FD-8?
A | do.
Q And is the response that you provided true
and correct?
A It is my response
MS. VON QUALEN: Judge, at this time, | would
ask for Staff Cross Exhibit 3 to be entered into
evi dence.
JUDGE BRODSKY: Any objection?
MS. FELTON: No obj ecti on.
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JUDGE BRODSKY: Hearing none, it wll be

entered.
(Wher eupon, Staff Cross
Exhi bit No. 3 was
admtted into evidence as
of this date.)
MS. FELTON: Excuse me. | take that back.

On the relevancy, we object to the
adm ssion of this piece of evidence.
JUDGE BRODSKY: Oh, okay. Response?
MS. VON QUALEN: Yes
This response -- the question was if
the need arose, how would New Landi ng obtain new
equity capital, and M. Armstrong responded that the
utility believes that no informed investor would be
willing to provide investment capital.
This response was replied upon by
Ms. Phipps (phonetic) when determ ning what the cost
of debt was to the company, and it is relevant to
this proceeding.
JUDGE BRODSKY: | agree. Objection's

overrul ed.

388



10

11

12

13

14

15

16

17

18

19

20

21

22

The document is admtted as Staff
Cross Exhibit 3.
(Wher eupon, Staff Cross
Exhi bit No. 3 was
admtted into evidence as
of this date.)
MS. VON QUALEN: I would now like to show you
what will be marked as Staff Cross Exhibit 4.
(Wher eupon, Staff Cross
Exhi bit No. 4 was
mar ked for identification
as of this date.)
BY MS. VON QUALEN:
Q M. Armstrong, do you recognize that as
your response to Staff data request FD-9?
A | do.
Q And is that response true and accurate, to
the best of your ability?
A As to New Landing Utility, | believe that's
correct.
MS. VON QUALEN: Thank you.
Your Honor, at this time, | would nmove
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for adm ssion into evidence of Staff Cross Exhibit

MS. FELTON: And |I'm going to object as well
for the same grounds and for the grounds that just
because the witness has relied upon it does not
necessarily make it relevant.

MS. VON QUALEN: Your Honor, for the sanme
reasons, Staff believes that it is relevant.

JUDGE BRODSKY: Yeah, | -- 1 find it relevant
for the same reasons as well.

| think that the objection to the

reliance, | don't think that's determ native of

rel evancy either, but it is relevant

4.

So Staff Cross Exhibit 4 is admtted.

(Wher eupon, Staff Cross
Exhi bit No. 4 was
admtted into evidence as
of this date.)
MS. VON QUALEN: | will now show you what
woul d like to be marked as Staff Cross Exhibit 5.
(Wher eupon, Staff Cross
Exhi bit No. 5 was

mar ked for identification
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as of this date.)
BY MS. VON QUALEN:

Q M. Armstrong, is that a true and accurate
copy of the response that you provided in response to
Staff data request FD- 107

A It is a copy of ny response to -- of the
utility's response to Staff data request FD-10.

MS. VON QUALEN: Your Honor, at this time, |
woul d nmove for adm ssion into evidence of |ICC Staff
Cross Exhibit 5.

MS. FELTON: Again, your Honor, | would object.

The -- information elicited of
M. Armstrong is related nore appropriately to the
affiliated interests case, not to this one.
Therefore, it's not relevant to this matter.

MS. VON QUALEN: Judge, it is relevant to this
matter.

These are some of the things that
Staff relied upon. And the ownership of the utility
is relevant to this matter as are financial
statenments which could -- had they been avail abl e,

woul d have been provided to our finance witness.
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MS. FELTON: What was not unavailable? [I'm
sorry. " mjust curious what information was
unavail able --

MS. VON QUALEN: The response says, DAME
Conmpany has no 2003 financial statements.

JUDGE BRODSKY: All right. Well, as to the

obj ection that was raised, the objection's overrul ed.

The document's adm tted.
(Wher eupon, Staff
Exhi bit No. 5 was
admtted into evidence as

of this date.)

JUDGE BRODSKY: Is there a further discussion

on the second sentence of the response on that
document ?
MS. FELTON: No .
JUDGE BRODSKY: OCkay. Then let's move on.
MS. VON QUALEN: | will now show you what
woul d ask to be marked as Staff Cross Exhibit 6.
(Wher eupon, Staff Cross
Exhi bit No. 6 was

mar ked for identification
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as of this date.)
BY MS. VON QUALEN:

Q M. Armstrong, is that a true and accurate
copy of the response that the conpany provided to
Staff data request FD 137

A It is.

MS. VON QUALEN: Your Honor, at this time, |
woul d move for admi ssion into evidence of Staff Cross
Exhi bit 6.

MS. FELTON: For the same reasons, we woul d
obj ect.

JUDGE BRODSKY: Okay. Sorry, but, Ms. Felton,
overrul ed.

Adm tt ed.
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(Wher eupon, Staff Cross
Exhi bit No. 6 was
admtted into evidence as
of this date.)
MS. FELTON: Just making a record.
MS. VON QUALEN: I will now show you what |
will ask be marked as Staff Cross Exhibit 7.
(Wher eupon, Staff Cross
Exhi bit No. 7 was
mar ked for identification
as of this date.)

BY MS. VON QUALEN:

Q M. Armstrong, is that a true and accurate
copy of the response provided by the company to Staff
data request FD 15?

A "1l take the time to | ook over it
carefully.

It is.

MS. VON QUALEN: Judge, at this time, | nove
for adm ssion into evidence of Staff Cross Exhibit 7.

MS. FELTON: No objection.

JUDGE BRODSKY: Now, you asserted the note as
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one of the things you were seeking to recover in the
new rates, correct?
MS. FELTON: The note was what we were seeking
to recover, you said?
JUDGE BRODSKY: You were seeking to recover
costs related to the note in the new rates?
THE W TNESS: | don't think that's correct.
| think what we're asking for is rates
at a certain |evel and would hope that rates at the
| evel that we ask for would be put the utility in the
position where, at some day, it m ght be able to pay
the obligations the Comm ssion authorized it to make,
but that's downstream
| mean, we have other obligations that
will again come first
JUDGE BRODSKY: All right. The objection's
overrul ed.
The evidence is admtted.
(Wher eupon, Staff Cross
Exhi bit No. 7 was
adm tted into evidence as
of this date.)
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MS. VON QUALEN: M. Armstrong, | will now show
you what |I'm marking as Staff Exhibit -- Cross
Exhi bit 8.
(Wher eupon, Staff Cross

Exhi bi t

mar ked f or

No. 8 was

identification

as of this date.)

BY MS. VON QUALEN:

Q Is this a true and accurate copy of the
response that the conmpany provided to Staff data
request WD-1.12?

A It is.

MS. VON QUALEN: Judge, at this time, | nove

for adm ssion into evidence of Staff Cross Exhibit

MS. FELTON: No objection.

JUDGE BRODSKY: Okay.
adm tted.
(Wher eupon,
Exhi bi t

adm tted

of this date.)

MS. VON QUALEN:

Then Staff Cross 8 is

Staff Cross

No. 8 was

into

wi | |

evi dence as

now show you what

8.
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will be (sic) asked to be marked as Staff Cross
Exhi bit 9.

(Wher eupon, Staff Cross

Exhi bit No. 9 was

mar ked for identification

as of this date.)

BY MS. VON QUALEN:

Q M. Armstrong, is this a true and accurate

copy of the response provided by the company to Staff

data request -- I'm sorry, AG data request 2.177?
A Not sure. |I'Il have to | ook at it.

It appears to be a suppl ement al

response. And without review of whatever docunment

may have preceded this, | don't know whether the
suppl emental response is a conplete response or
whet her there was something else reported in a
previ ous response.

This informati on i s accurate

information. And it's possible that in the initial

response, | sinply said information to come or
something |ike that. | just don't know whet her |
provi ded additional data, but this, I'd characterize
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as a supplemental response.
Thi s supplemental response is correct.
Whet her there's more, | can't say.
MS. VON QUALEN: Okay. Judge, at this time, |
move for adm ssion of Staff Cross Exhibit 9.
JUDGE BRODSKY: Any objection?
MS. FELTON: No obj ecti on.
JUDGE BRODSKY: Okay. Then Staff Cross
Exhibit 9 is adm tted.
(Wher eupon, Staff Cross
Exhi bit No. 9 was
admtted into evidence as

of this date.)

MS. VON QUALEN: Now, M. Armstrong, | wil
show you what | will ask be marked as Staff Cross
Exhibit 1.

(Wher eupon, Staff Cross
Exhi bit No. 10 was
mar ked for identification
as of this date.)
BY MS. VON QUALEN:
Q | believe, M. Armstrong, previously today,
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you already testified that you recognize this as your
response to data request AG 4.77
A ' m sorry. | was | ooking at this and

didn't hear what you said.

Q |'"m sorry if | interrupted your review.
A l'm fam liar with what | have in my hand
now.
Go ahead.
Q | was saying, | believe you already
recogni zed the response itself. The first page of

the response, when Ms. Satter was asking you
guestions, she provided you this.

But attached to this particular one
are the attachnments that | believe you provided with
the response as well.

Do you recognize them?

A | do.

Q And are they true and accurate copies of
the responses that you provided or the conpany
provi ded for AG 4.77?

A | believe they are.

MS. VON QUALEN: Thank you.
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Judge, | nove for adm ssion into
evidence of Staff Cross Exhibit 10.
MS. FELTON: No obj ecti on.
JUDGE BRODSKY: None?
MS. FELTON: None.
JUDGE BRODSKY: Okay.

THE W TNESS: Then Staff Cross Exhibit 10 is

adm tted.
(Wher eupon, Staff Cross
Exhi bit No. 10 was
admtted into evidence as
of this date.)
MS. VON QUALEN: Finally, I will show you what

I would ask be marked as Staff Cross Exhibit 11.
(Wher eupon, Staff Cross
Exhi bit No. 11 was
mar ked for identification
as of this date.)
BY MS. VON QUALEN
Q M. Arnmstrong, is that a true and correct
copy of the response that the conpany provided to

Staff data request WD 1.08?
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A It is true and accurate
MS. VON QUALEN: Thank you.
Judge, | nove for adm ssion into
evi dence of Staff Cross Exhibit 11.
MS. FELTON: No objection.
JUDGE BRODSKY: Okay. Staff Exhibit 11 is
adm tted.
(Wher eupon, Staff Cross
Exhi bit No. 11 was
admtted into evidence as
of this date.)
MS. VON QUALEN: If I could have just one
m nute, Judge.
JUDGE BRODSKY: That's fine.
MS. VON QUALEN: Thank you, Judge.
That concludes my cross-exam nation
for M. Armstrong.
JUDGE BRODSKY: Okay. So just to summari ze,
we' ve admtted Staff Cross Exhibits 3 through 11.
And earlier this morning, we had indicated that Staff
Cross Exhibits 1 and 2 would be admtted upon their
filing.
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MS. VON QUALEN: Yes. And I'm sorry, but |
m sspoke. I just do have just a couple questions of
M. Armstrong.

JUDGE BRODSKY: Okay.

BY MS. VON QUALEN:

Q Earlier this afternoon, you testified that
you filed all of your tax returns | ast year?

A Correct.

Q And when did you file them | ast year?

A | spent nmost -- | spent a great deal of
time in November doing that work. So it would have
been | ate November, early Decenber.

Q And when you testified that it was all the
way back to 1984, would that be 1984 t hrough 2004?

A | don't think I filed 1984. It was ny
under st andi ng and belief that 1984 was filed by AM

Q Okay. So would it be 1985 through 20047

A 2003. 2004 is in the process

Q In regards to the water certified operator,
M. Cox?
A ' m sorry?

Q The certified operator for water
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Q -- has he resigned his position with

New Landi ng?

A s he still our operator?
Q Yes.
Yes.
Q As of today, he still is?
A As far as | know.
MS. VON QUALEN: That concludes my questions

for M. Arnmstrong.
Thank you.
JUDGE BRODSKY: Okay. Thank you.
M. Lowe?
MR. LOWE: Could we play nusical chairs her
for a moment.
JUDGE BRODSKY: That's fine.
MS. SATTER: | also wanted to ask for
of AG Cross Exhibits 1 through 13 -- |I'm sorry,
12. We only went to 12.

MS. FELTON: No objection by the conpany.

JUDGE BRODSKY:

OCkay.

And hearing no other

e

12.

adm ssi on
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objections, then we'll admt AG Cross exhibits 1
t hrough 12.
(Wher eupon, AG Cross
Exhi bit Nos. 1 through 12 were
admtted into evidence as
of this date.)

MS. SATTER: Thank you very much.

MR. LOWE: May | proceed?

JUDGE BRODSKY: \Whenever you're ready, please.

MR. LOWE: M. Armstrong --

JUDGE BRODSKY: Pull the m ke. Great. Thank
you.

CROSS- EXAM NATI ON
BY
MR. LOWE:
Q M. Armstrong?
Hel | o.

Q Just to make it clear, you have been the
attorney for New Landing Utility at |east fromthe
time that it applied for its Certificate of Public
Conveni ence and Necessity?

A No.
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Q No?

A The Certificate of Public Conveni ence and
Necessity had been issued by this Conm ssion before
anyone approached me to provide any of the service
for New Landi ng.

Q You are famliar, however, with the
provi sion of the Certificate of Public Convenience
and Necessity?

A Generally speaking, yes.

Q Al'l right. |In Paragraph 11, at Page 4 of
the certificate, it says, The certificate herein was
granted and conditioned upon petitioner installing
wat er mains no smaller than six inches in diameter
except for the mains who serve a limted number of
servi ces and cannot be extended, in parentheses,
cul -de-sacs, end parentheses.

Are you famliar with that provision?

A | don't have it before me, but | know that
the Comm ssion did condition the grant of the
certificate on two different conditions.

One was related to the size of water
mai ns that the utility could install to provide

405



10

11

12

13

14

15

16

17

18

19

20

21

22

service to its customer, and the other was related to
whet her the utility could file rates schedul es that
included availability charge rates.

Q You were the attorney, however, | believe
in consolidated case 79-0673 and 79-06757?

A Those are the Affiliated Interests case --

Q Correct?

A -- and -- case that were presented to the
Comm ssion and the order entered in 1981.

Q Yes.

A | was invol ved.

Q And you're famliar with provisions of the
order in that consolidated case?

A |*ve read it many ti mes. It'"s a long
order.

Q Ri ght. Specifically, that order provides
that there has been presented to the Conmm ssion a
conveyance by which AM quitclaims to the utility
certain real property, including easements situated
within the utility's certificated service territory,
a copy of said deed being attached to the petition as
Exhi bit C.
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A | remember the background on that
particul ar exhibit, yes. The quitclaim-- bill of

sale and the quitclaim --

Q Ri ght .
A -- conveyance.
Q Now, to the best of your know edge, was

there an exclusion fromeither of those docunments of
the so-called problematic water |ines?

A Absol utely.

Q That was a specific exclusion?

A They were excluded because AM didn't own
them. They could only quitclaimwhat they owned, and
they didn't own them

Q So your position is that AM did not own
those |lines?

A They did not own those |lines. They never
owned t hose |ines.

Q Did they own the easements that the |ines

are located in?

A They were -- they were transferred --
rights to use easenents. | don't know whether they
were transferred -- title to the easements, but there
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were some 26 or so described easement parcels in the

conveyance to AM.

Q And so those easenents were transferred to
New Landing Utility; is that correct?
A No, |'ve given you a m simpression.

The easements were transferred to
New Landing Utility by New Landing, |nc. They were
not transferred to New Landing Utility by AM

AM quitclaimed whatever interest it
had, if any, in those easenents by the documents you
referred to. At the time of the conveyance to
New Landing utility, the conveyance was from
New Landi ng, Inc., the devel oper of the New Landi ng
subdi vision, to New Landing Utility, Inc., the hol der
of the certificate.

Q To your knowl edge, is there a specific
exclusion in any of those transfer documents once
New Landi ng or New Landi ng Devel opment Conpany to
New Landing Utility or from AM to New Landi ng
Utility excluding those undersized |ines?

A Yes.

Q There's specific | anguage?
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A Specific |l anguage of exclusion.
You want to know which one?

Q Yes.

A The devel oper of Lost Nation made the
installation of these crumy lines and failed. The
New Landi ng Devel opment Conmpany came in to create a
new subdi vi si on adjacent to the Lost Nation
subdi vi si on.

The Lost Nation Devel opment Conpany by
warranty deed and by quitclaimdeed conveyed to
New Landi ng Devel opment various properties including
by specific description the water and sewer -- or the
water |lines and facilities that Lost Nation
Devel opnment had installed in the Lost Nation
subdi vi si on.

Neul and, thereafter, by warranty deed
and | think also quitclaimdeed, transferred to
New Landi ng, Inc., the devel oper of New Landi ng
subdi vision. And the transfer from Neul and
Devel opment, that a photocopy of the exhibit which
descri bed the properties transferred by Neul and -- by
Lost Nation to Neuland -- they photocopied the
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exhi bit, except the | ast paragraph of the exhibit,

whi ch was the paragraph which described the transfer

and conveyance of the utility facilities and the
water lines, was deleted and left off. It was
dr opped.

Neul and did not transfer to
New Landing, Inc., the water facilities, and that's
what the exhibit to the document of transfer shows.
Thereafter, New Landing, Inc., the
devel oper, using the same exhibits, transferred that

property to New Landing Utility, Inc. Again, the

specific description of the water |ines was not
i ncluded. It's the | ast paragraph in the deed of --
in the description of the -- which is the exhibit to

the transfer by Lost Nation to Neul and.

It is not a part of the transfer from

Neul and to New Landi ng, Inc. It's not a part of the
transfer from New Landing, Inc., to New Landing
Utility.

These documents have been part of the
public record in Ogle County since about the time

they were made. They were exhibits in the EPA
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enf orcement action.

Q So you're referring to the paragraph which
was in the nature of the bill of sale, correct?

A ' m what ?

Q You're referring to a paragraph in the
deeds which is in the nature of a bill of sale?

A No, I"'mreferring to the deed of conveyance
by Lost Nation to Neuland, the deed of conveyance by
Neul and to New Landing, Inc., and the deed of
conveyance from New Landing, Inc., to New Landi ng
Utility.

Those are all deeds of conveyance that
are recorded in Ogle County, Recorder of Deeds, and
what | have described as the exhibit, what it
included when it came from Lost Nation to Neul and and
what was excluded when it went from Neul and to
New Landing, Inc., to New Landing Utility, Inc. It's
a correct description of the exhibit attached to
t hose documents.

Q So, in your opinion as a |awyer, who owns
those |lines?

A ' m sorry?
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Q I n your opinion as a |lawyer, who owns those

lines?
A Well, that's an interesting question.
One could make the argument it's owned
by Neuland. And if Neuland is allowed -- then

all owed to be dissolved, whatever property is
owned -- evolved or devolved fromits sharehol ders.
And Neul and is, | believe, a principal of a very
| arge real estate developnment firm that has offices
out on Hi ghway 88. You see it as you go west for
Oregon and in Wsconsin and in Col orado

Per haps they have the best claim
Al t hough, the Lost Nation Property Owners Association
exercised a |lot of the attributes of ownership after
Neul and was no | onger involved with -- after Neul and
and New Landing, Inc., were no |onger involved with
the -- with the property

Neul and, himself -- Richard Newman
hinself is the principal behind Neul and Devel opment.
Ri chard Newman hinself testified testify at the
certificate case that his -- in his devel opment, they
were maki ng no provision whatsoever to provide water
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service to Lost Nation subdivision. That was his
testimony. And the Comm ssion had that testinony
before it when it issued the certificate to New
Landing Utility.

Q M. Armstrong, do you believe that New
Landing Utility has -- owns those easenments or has a
right to use those easements in which the two-inch
mai ns are | ocated?

A | believe New Landing Utility has easenent
rights. | don't think we could convey free and cl ear
title to those easements to the exclusion of whomever
el se m ght have rights to use those easenments.

Q All right. To go to another paragraph for
a moment .

| believe you testified that DAME Co.
acquired New Landing Utility by acquiring all of its
out standi ng shares of stock on May 24th, 19847

A It did in May and that sounds |ike the
ri ght date.

Q And that transfer of ownership was never
approved by the Comm ssion?

A It was not.
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Q Okay. On the sane date, the note -- the
prom ssory note that was approved in consolidated
case 79-0673 and 0675 was al so assigned to DAME Co. ?

A It was.

Q And that's the note you've been talKking
about that you'd like rates to show at some point in
time the interest which has been accumul ati ng on t hat
obligation could get paid; is that correct?

A That's the note.

Q All right. Was the transfer of that note
to DAME Co. ever approved by the Comm ssion?

A No.

Q You're famliar with the provision -- sone
of the provisions in the order in that consoli dated
case? You were the attorney.

A |'ve read the order many ti mes. It's a
| ong order.

Q Al'l right. And in Paragraph 18 of Page 16,
it said that note should not be -- should not be
transferrable wi thout prior Comm ssion approval.

A Yes, | understood -- when | | ooked at the
note not so long ago, | was struck by that provision
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in the note itself
So, yes, |I'm aware of that provision.
So who's owed the noney that wasn't
paid on that note? |'m not sure. I am convi nced the
utility still owes it to somebody. The fact that the
transfer wasn't approved didn't void the note.

Q The certificate order provided that the
utility should install mains no smaller than six
inches in diameter, generally; is that correct?

A It did. Although, there was an appeal and
a settlement that | think that nunber was reduced
fromsix to four.

Q Okay. And the Lost Nation area, the area
served by the undersized line, that is in the
utility's certificated areas; is that correct?

A It's one of a great many areas that are
within the certificated area.

MR. LOWE: | don't believe |I have any ot her
questi ons, your Honor.

JUDGE BRODSKY: Okay. At this point, we will
take a ten-m nute recess and then we'll reconvene for
any redirect.
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(Di scussion off the record.)

JUDGE BRODSKY: Al right. Go ahead, M. Lowe.

MR. LOWE: Thank you, your Honor.
BY MR. LOWE:

Q Woul d it be reasonable to state,
M. Armstrong, that the dispute with the EPA that has
been dealt with in the Ogle County Circuit Court
i nvol ves the three issues, the capped wells, the
repl acement of the undersized |Iines, and what to do
with the water storage facility.

Is that basically what it's about?
A No. Repl acement of the unassigned line is

not an issue before the Court.

Q Not ?
A EPA didn't bring it before the Court.
Q Par don?
A EPA didn't bring it before the Court.
Q They didn't?
A Got a 15-count conpl aint. Not one count
asked that the utility replace those |lines.

MR. LOWE: Okay.
That was my | ast question.
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JUDGE BRODSKY: Okay. Then we'll be in recess
for ten m nutes.
(Recess taken.)
JUDGE BRODSKY: Okay.
MS. FELTON: The conmpany has a coupl e of
questions on redirect for M. Armstrong.
JUDGE BRODSKY: Okay.
Go ahead.
REDI RECT EXAM NATI ON
BY
MS. FELTON:
Q First, M. Armstrong, why didn't the
conpany get approval of the agreement to pay

Ann Armstrong or Matthew Arnmstrong?

A Because neither Matthew Arnstrong or
Ann Arnmstrong are affiliated interests of New Landi ng
Utility.

MS. SATTER: ' m going to object

That calls for a | egal conclusion --
that is a |legal conclusion. And unless
M. Arnstrong's testifying -- |I'm sorry. Unl ess

M. Armstrong's testifying as an attorney as opposed
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to as the president of New Landing, it is not
appropriate for himto give a |l egal opinion.

MS. FELTON: G ven the fact that M. Arnmstrong
is an attorney and he made a decision on behal f of
the company not to get approval, | think his opinion
is relevant to this proceeding very much so.

JUDGE BRODSKY: | think that Mr. Armstrong is
entitled to testify as to that opinion. So the
obj ection's overrul ed.

Go ahead and proceed
BY MS. FELTON:

Q M. Armstrong, could you give your reasons
why you did not file or seek approval ?

A Well, I'mfamliar with the affiliated
interests statute and have been for a nunber of
years.

The -- it was -- it was my view, based
on my prior experience in handling affiliated
interest cases before the Comm ssion and ny
understanding fromthe plain meaning of the words
used in Section 5/7 -- 5/7-101, that the mere fact
that Matthew Arnmstrong is nmy son and |I'm the
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president of the utility or I"mthe -- have an
affiliated interest relationship with DAME Conpany

or -- the fact that | am president of the utility
does not in itself cause my son or nmy wife to fit any
of the descriptions in the section that defines
affiliated interests.

So because they did not fit any of
t hose descriptions, it was nmy view that New Landi ng
Utility did not have to seek Comm ssion approval for
the arrangements it made to have my wife and ny son
provi de necessary services to the utility.

Q M. Armstrong, turning to Staff Cross
Exhi bit No. 11, what collection efforts specifically
has the company made with respect to outstanding
bills?

A Over the years, we've made severa
different efforts to collect.

We've sent nice letters. W' ve sent
strong letters. W' ve made tel ephone calls and ot her
efforts to dun our deadbeats, and we have used the
services of a national debt collection organization
called Transworld Systens.
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And we have filed lawsuits. We filed
collection suits against dozens and dozens of
cust onmers. Probably more than a hundred | awsuits
over the years against -- in every instance,
availability to charge customers. We have a pretty
good record of collecting fromour metered service
customers. We, of course, have the authority to cut
of f service to a metered custoner.

It's not possible -- in fact, it's
i mpossible to cut off service to an availability
charge custoner.

We've only had to issue one cutoff
notice to a metered service customer in the time that
|'ve been president of the utility. And it
preci pitated a prompt payment of the amount due.

We -- we have specifically not filed
forecl osure actions because it is exactly, in ny
view, the wrong thing for this utility to do. It is
nore costly than the straightforward coll ection
action, because you have to include nore defendants
and you have to get them served. And sonmetinmes you
have to publish notification in newspapers in order
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to make sure you have properly served unknown owners.

You have to go through the same proof
t hat you have to go through in a straightforward
collection action, plus you have additional elenents
of proof that you have to nmeet and sati sfy.

And if you are successful and have a
forecl osure judgment, then you -- then your problens
really begin because you nmust first try to satisfy
the claimby making arrangements with the sheriff at
additional cost to sell the property at a sheriff's
sale to execute on your foreclosure judgment, and you
must bid the anmount of your judgment at the sheriff's
sal e.

And if no one else bids, which in many
instances | believe would al nost certainly be the
case, you then become the owner of the property. And
if the customer owes you nmore, if the property won't
generate an anmount sufficient to pay the entire
amount, you m ght have to go to supplenenta
proceedi ngs and try to collect the deficiency
judgment by going to try to collect the -- find a
bank account and seize that bank account, garnish

421



10

11

12

13

14

15

16

17

18

19

20

21

22

wages or use some of the other straightforward
post judgment coll ection procedures.

|f you don't do the foreclosure, you
can go directly to these postjudgment procedures to
try to enforce your judgment and go after bank
accounts and investment accounts, the person's
personal residency, any asset that you can find. You
don't have to mess around with the expense and the
burden of first foreclosing on the |ot.

And if you are successful and you

forecl ose upon the lot, now, you have the -- an
unenvi abl e position of being -- the utility being the
owner of a lot that owes the utility availability
char ges. Do you pay yourself? 1In -- one way to | ook

at it is you' re kind of slowly eating your right arm
So the last thing a utility like this
wants with respect to availability charge customers
is to foreclose on the lot. There are a | ot of
customers who owe the utility money who have offered,
We'll just give you the lot. The utility doesn't
want the to own lots. It's counterproductive for the
utility to own the | ots.
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The notion that you were going to a
foreclosure sale in a straightforward -- as opposed
to a straightforward collection action is exactly the
wrong thing for a utility Iike this to do.

Q M. Armstrong, why didn't the conpany get

approval of the stock transfer from AM to DAME

Conpany ?
A That woul d be a very | engthy answer.
So I'm-- the utility explained its
position on that with some detail in the response it

filed to the Staff's notion to dism ss this case
Short of simply reading that into the record, | would
adopt those anal yses and description and argument as
if I testified to it.

Q M. Armstrong, turning to Staff's Cross

Exhi bits 3 and 4, can you please clarify -- or excuse
me, expand upon why the conmpany -- utility believed
that no informed investor would be willing to provide

the equity capital and why no informed | ender would

be willing to provide the debt capital?
A First, | want to talk about why | believe
no informed | ender would be willing to provide debt
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capital. There are probably three principal reasons:

One, there is outstanding and unpaid a
nort gage note that is secured by a pledge of all of
the utility's property. So someone who m ght step in
to of fer new debt capital would take second space --
second priority to the mortgage lien that's already
of record.

So any | ender would first have to work
t hrough the consequence or potential consequence of
this existing nortgage lien that's been filed of
record for a long time and would know that the amount
of that obligation has not really been repaid.

So a debt -- to get new debt equity,
you'd have to find someone who would be willing to
take that risk. And | think that's the -- ny
experience with people who are willing -- banks and
others that are willing to I end noney to conpani es
are very reluctant to get into situations that entail
unknown and unascertai nable risks |Iike that, because
it's just buying a lawsuit that they m ght very well
| ose and that they would be di sadvant aged.

Number two, of course, any |ender, one
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of the things that it's assessed is the |ikelihood
that the debt will be repaid. And on the rate
structure the utility presently has, it would be
problematic. And the letters that came fromthe
First Bank of Oak Park and Conmmunity Bank of

Oak Park, the bank laid that out.

Under its present rates and for the
utility to borrow noney is a problem because there's
-- would naturally be a concern about whether it
woul d have the noney to repay the debt.

So | think that -- and | also think
that the -- a sophisticated investor who would study
the prior orders of the Commi ssion with respect to
New Landing Utility would be wary if it fully
understood the terms and consequences of some of the
deci sions that the utility -- Comm ssion's made with
respect to the New Landing Utility.

So | think that an informed | ender
woul d be most reluctant to try to extend a loan to
New Landing Utility.

Now, as | said before, if the utility

had a different rate structure or if the | oan were
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guar anteed by someone the bank had confidence in,
then debt capital would be nore readily available to

the utility.

And | believe it is nore readily
available to the utility if there are guarantees and
even more so if the utility gets rate structured that

t he bank woul d consi der appropriate for purposes of
repayi ng the debt.

On the equity side, there are a couple

of reasons why | think that the utility would have a
hard time raising equity capital. One of themis a
l ong history of having rates that are -- appear to

be -- in my view, are insufficient and to recognize

t hat even way back in 1980, the Comm ssion seened to
view availability charge conpanies as a different
breed of cat in terms of their overall rate of
return.

And, again, anybody who understood
t hat history and understood the history of
availability charge conpanies in the state, | think,
woul d view a conpany |ike New Landing differently
from the company |i ke Comonweal th Edi son or even a
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small er electricity conpany or small er gas conpany.

It's just a hard sell to think that
peopl e are going to provide nore equity capita
especially if it must be preceded by applications to
the Comm ssion in an effort to try to convince the
Comm ssion that it should allow this utility to issue
nmore stock.

And this is particularly conplicated
in this case because one can read the order entered
in the consolidated case as standing for the
proposition that until contributions in aid of
construction for this utility reach a certain |evel,
which is considerably higher than where they were
when that order entered, the Conm ssion basically
admoni shed New Landing and AM, Don't come back to
this Comm ssion seeking perm ssion to issue nore debt
or more equity for facilities installed until
contributions reach this new level. So this would
apply both to the debt capital and to the equity
si de.

It may be -- may prove nost difficult

to get the Comm ssion to authorize additional debt or
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additional equity in |light of the fact that the order
in the consolidated cases can and | think should be
read as saying until you get your contributions up,
don't come back to this Comm ssion asking for
perm ssion to issue nore debt, nore equity.

Q M. Armstrong, turning to AG Cross
Exhibit 12, would you like to offer any testinmony
with respect to the Court order that was entered in

Ogl e County on March 29th --

A Sur e.
Q -- that was filed?
A Sure | was there.

And it was -- | was allowed to make
the argument on behalf of the utility with respect to
the petition for appointment of the receiver. And
the Court brought -- refused to appoint a receiver in

my argument.

| chall enged the contention that the
utility was spending a | ot of money by making
payments to people who were, to me or to anybody who
m ght be associated with me -- and | volunteered on
behal f of the utility to make monthly reports to the
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Comm ssion or to the EPA or to anyone else who the
Court m ght think would be appropriate, to report on
what the utility receives and what checks the utility
writes on a nonthly basis.

And the Court took that suggestion and
did order me to make a report to M. Cohen, who's the
attorney for the EPA in the case. And |I'm making --
|'ve been making a report to himevery month.

And the Court also, | think out of
concern that improvements -- that there be money to
pay for inprovements and also that there be noney to
pay any ultimate fines that the Court may inpose
directly to the utility to satisfy 25 percent of its
gross receipts in a separate account, noney fromthat
separate account may not be spent without the
approval of the Court.

But that's the only restriction the
Court has imposed on the recei pt and expenditure of
money by the utility. W do not need Comm ssion
approval to wite checks with one exception. W
can't write checks to any |awyers without the Court's
approval, and that's been -- that order's been in
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effect for -- since earlier this year.
We' re not under Court supervision.

The Court had before it essentially the same
information that's included in the application staff
has filed in this case, and the obligation to make
the report, which we will -- we will keep up with our
reports. And |I'msure M. Keen takes issue with some
check issue that the utility has issued. He' I | make
his view known to the Court

Q Turn to AG Cross Exhibit 5 M. Armstrong.
These were -- are some checks of |egal services paid
over the course of time from 2002 to 2004 that are

paid for purposes of |egal services that were

rendered to the utility?
A Yes.
Q Do these particular fees pay for all the

| egal services that were paid or rendered to the
utility?

A No, this is -- this is a check -- the
earliest is dated October 30th, 2000, and the nost
recent i s dated October 24th, 2004.

During that 24-nonth period, the
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utility -- the law firm providing services to the
utility with respect to this rate case and with
respect to the enforcement action now in Ogle County
where we went through intensive discovery,
depositions of many wi tnesses, the better part of
t wo- weeks on trial followed by very lengthy written
argunents and, subsequently, some fairly |ega
service intensive postjudgnent proceedings, this is a
fraction of the amount that the law firm -- that
represents the services the law firm has provided to
New Landing Utility during this time period. A
fraction and a small fraction.

Q Thank you.

Finally, M. Armstrong, are all the
customers in Lost Nation served by the service --
serviced by the old lines?

A No. My exhibit SMR served by -- subject to
SMR, subject to main replacement charge. Exhi bit SMR
Identifies 88 custoners that we believe would be --
are presently served by the old small lines in the
east half of Lost Nation

Virtually all of the customers in
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Lost Nation in the north half are served by

New Landing Utility water mains that were installed
pursuant to the Commerce Conm ssion Uniform Main
Ext ension Rule. And they are served by l|lines that
were engi neered by the utility's engi neers and
installed by contractors approved by the utility.
And those lines on installed pursuant to Main

Ext ension Rule, the nonies for those |lines were
fronted by the people who were requesting this
servi ce.

And there are three or four
significant lines, distribution mains that were
installed in the north half of Lost Nation.

And then, in addition -- well, the
ot her lines that were installed pursuant to the Main
Ext ensi on Rul e extend not into Lost Nation, but into
Knol | wood and Flag Estates and Lakewood and Reed and
Long -- and the long flat road.

So we've had a nunmber of water main
extensions within the service territory that have
been installed pursuant to the Uniform Main Extension
Rul e.
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The old lines in Lost Nation were
attached to a distribution main that was not -- the
only distribution main that is an extension by New
Land -- for New Landing Utility water that was not
install ed pursuant to Uniform Main Extension Rule is
the main that extends down Wbodl and Drive from about
Cottonwood to where Wbodl and drive intersects with
O d Court.

That main was initially -- noney for
that main was initially provided by Lost Nation
property owner's association. And the utility was
subsequently required to reinburse them And this
came about because, rather than use the Uniform Main
Extension Rule to seek an extension of service out
into this area, the property owner's association went
to the Circuit Court of Ogle County, and through
M. Lowe's efforts and his partner's efforts
persuaded the Court in Ogle County to -- in spite of
the Main Extension Rule, they should require the
utility to allow the property owner's association to
install this line and ultimately require the utility
to rei mburse them which is different from what the
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Uni form Mai n Extension Rule would have provided or
did provide at that time.
MS. SATTER: Your Honor, is there a question
pendi ng?
THE W TNESS: " m done.
MS. SATTER: Okay.
THE W TNESS: The sorry.
MS. SATTER: | couldn't tell what the answer
was to, anynore.
MS. FELTON: | think we're done on redirect.
JUDGE BRODSKY: Okay. So nothing further?
MS. FELTON: Not hi ng further.
JUDGE BRODSKY: Okay.
Is there any recross?
MS. SATTER: Nope. No, thank you.
MS. VON QUALEN: | have a question.
RECROSS- EXAM NATI ON
BY
MS. VON QUALEN

Q M. Armstrong, when Ms. Felton asked you

about AG Cross Exhibit 5 -- when you were asked about

AG Cross Exhibit 5 --
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A Yes.

Q -- you stated that the checks attached to
that represent only a fraction of the services that
the law firm provided to New Landing Utility, if |

under st ood you correctly?

A The law firm -- during this time frame, the
law firm - -
Q If | could just ask my question, it m ght

be shorter.

My question is, does that nean that
there is currently at Armstrong and Associates a nmuch
| arger bill that New Landing Utility will have to be
payi ng for the I aw service or for the |egal services
during that tinme period?

A There is a much larger bill, and we hope
that the law firmw |l be paid for the services it

provided. The services are definitely needed.

Q Coul d you give us any idea of how | arge
that bill is?

A Well, | think that the staff adjustnment to
the utility's exhibit was something in the range of
$160, 000.
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And the -- the firmhas not been paid
anyt hing other than what is shown in these copies of
t hese checks.

The amount -- they do continue to
provi de | egal service, and the anount would be in
excess of $160,000 in light of the additional work
required in Ogle County and in connection with this
case and other nmore mnor matters that relate to the
| egal services that the utility needs.

Q When you say "in excess," do you mean
something |Ii ke between 160 and 200, 000 or are we
tal ki ng about nmultiples of $160, 0007

A No, | would say -- | would not be surprised
if the amounts due to the law firm approach $200, 000.

Beyond that, I'd have to | ook closely
at some records to come up with a different number
and the -- a lot of my time in the last -- in the
| ast --

Q M. Armstrong --

A -- last three nonths of |ast year was --

Q | s your answer then it's in the range of
around 200, 0007
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A | would not find that -- | would expect
t hat . | woul d expect that. Maybe not quite that.
Could be a little over. But it's certainly by now
more than 160.
MS. VON QUALEN: Thank you.
That's all the questions | have.
JUDGE BRODSKY: Okay. That was nothing from
either intervenor?
MS. SATTER: Not hing from - -
MR. LOWE: Not hing, your Honor.
JUDGE BRODSKY: Okay. All right. Thank you,
M. Armstrong.
All right. At this point, we'll take
five mnutes and then proceed with M. Rubin.
(Recess taken.)
JUDGE BRODSKY: Okay. Go ahead.
MS. SATTER: The People of the State of
[1linois would like to call Scott J. Rubin.
(Wher eupon, AG
Exhi bit No. 4 was
mar ked for identification
as of this date.)
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SCOTT J. RUBI N,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY
MS. SATTER:
Q M. Rubin, can you please state your nane.

A Scott J. Rubin, R-u-b-i-n.
JUDGE BRODSKY: Okay. Hol d on.
(W tness sworn.)

BY MS. SATTER

Q Now, |I'd like to ask you whet her you
prepared a docunment entitled Direct Testinmony of
Scott J. Rubin, AG Exhibit 4, consisting of question
and answers and Appendi x A and Schedules SJR 1
t hrough SJR 8?

A Yes, | did.

Q Are there any changes you would like to
make to that document?

A No.

Q If I were to ask you the questions

contained in that document today, would your answers
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be the same?

A Yes, they woul d.

Q Are your answers true and correct to the
best of your information and know edge?

A Yes.

Q Did you also prepare a document entitled
Suppl emental Direct Testinony of Scott J. Rubin, AG
Exhibit 4.17?

A Yes, | did.

Q And t hat document contains two schedul es
consisting of photographs; is that correct?

A Yes.

Q Are there any changes you would like to
make to that docunent?

A Yes. Just a typographical error that
shoul d be directed on Page 4, Line 5. The second
word "to," t-o, should be "that."

So the question would read, Did it
appear to you that NLU was maki ng any progress, et
cetera. That's the only correction.

Q If I were to ask you the questions
contained in that document today, your answers be the
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same?

A Yes.

Q And are your answers true and correct to
the best of your information and knowl edge?

A Yes, they are.

Q Woul d you like to offer AG Exhibit 4 and AG
Exhibit 4.1 with the attached schedul es as your
written testinony in this docket?

A Yes.

MS. SATTER: | would move for the adm ssion of
AG Exhibit 4 and Exhibit 4.1, and | offer M. Rubin
for cross-exam nation.

JUDGE BRODSKY: Is there any objection?

MS. FELTON: No. No objection on behalf of the
conmpany.

JUDGE BRODSKY: Okay.

Then AG Exhibits 4 and 4.1 together
with their attachments are adm tted.

(Wher eupon, AG

Exhi bit No. 4 was

admtted into evidence as

of this date.)
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JUDGE BRODSKY: And you may proceed with cross.
MS. FELTON: Thank you.
CROSS- EXAM NATI ON
BY
MS. FELTON:
Q Good afternoon, M. Rubin
Good afternoon, Ms. Felton.
Q Turning to your direct testimny. That's
Exhi bit 4. Just point you to Page 5.
You indicate in your testimony that

you have been apprised of the litigation brought by

the State of Illinois against the conpany; is that
correct?

A Yes.

Q Did you have a chance to review all of the

documents that were tendered and filed in that

particul ar case or just the ones that were provided

to you by the Attorney General's Office of IIllinois?

A Well, | only reviewed what was provided by
the Attorney General's office. It was quite a |ot,
but | doubt it was every document in the case

Q Okay. Thank you.
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Turning to the testinony further down
on the page, you indicated that there were conplaints
from New Landing's customers. Were those conplaints
related to individuals being serviced by the old
lines?

A | believe so, yes.

Q And you also indicated on Page 6 that there
was a direct inmpact on the quality of service
rendered to the -- received by these customers.

Were those the customers receiving
wat er through the old |lines?

A That -- 1'lIl say yes again, but | just want
to make it clear that there appears to be some, at
| east, inconsistency about the nunmber of customers
i nvol ved.

So I'"'m not sure that they're all what
you m ght call the old line custonmers. | think
they're all within the -- well, within the ol der
devel opment . But Mr. Arnmstrong gave a figure of 88
today; but in some other documents, | think the
figure was more |ike 100 or 106 customers that had a

great deal of sediment in their |ines.
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But, basically, | think we're talking
about the same thing. There just may be a difference
of 15 or 20 customers.

Q But it's your understanding that they are
probably the customers being serviced through the old
lines?

A Yes.

Q Okay. Thank you.

Are you aware of whether or not the
Court in the enforcement proceedi ng that has been
pending in Ogle County, Illinois, whether or not
they're -- the Court found any deficiencies in the
wat er service fromthe actual water source, fromthe
well, to the customers connected through the --

t hrough the lines?

A | don't believe the issue of the quality of
wat er at the well was an issue in that case.

Q So you're -- as far as your understanding,
there's not been any conpl ai nts about the water being
cl oudy, having sedi ment or odor fromthe actua
source of the well?

A | don't know that that would conme up, at

443



10

11

12

13

14

15

16

17

18

19

20

21

22

| east fromthe customer's perspective. The customer
doesn't know what's com ng out of the well. They
know what's com ng out of the tap in their house.

Q And you're not aware either, yourself?

A That's correct.

Q And are you aware of whether or not the
record in the enforcement proceeding -- whether or
not the Court ever found that the water specifically
what is not suitable for household use?

A | don't believe the Court was asked to make
a finding on that one way or the other.

Q Do you know whet her or not the Court in
Ogl e County ever required the utility to put all of
its lines through its distribution system-- all its
old lines through its distribution systenf

A | don't understand your question.

Q The old lines that are being serviced, do
you know i f whether or not the Court ever made a
finding that the utility needs to replace those old
i nes and service them through --

A | don't believe that was an issue before
the Court either.
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Q Would it be your opinion that if such a
finding were made by the Court in Ogle County, that
it would violate the certificate that was granted by
the Illinois Commerce Conm ssion, which currently
does not -- currently prohibits them from providing
service through those small |ines?

MS. SATTER: "' m going to object on two
grounds. One, it's asking this witness to make a
| egal determ nation, which he's not being offered as
a legal witness. That's the |awyer's job.

And there are some assunptions in the
guestion that | don't think are correct,
particularly, what the certificate required or did
not require.

So | would object to the question the
way it's -- the way it was asked.

JUDGE BRODSKY: Sustained as to form

MS. FELTON: Excuse me one m nute.

(Pause.)

BY MS. FELTON:

Q Okay. M. Rubin, turn to your supplemental

testi mony, Pages 3.
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You indicated that your observation
fromthe site visit that you made showed the rusted,
faded graffiti-covered condition of the tank; is that
correct?

A Yes.

Q Are you aware that there has been barbed
wire around the tank since the late 1970s or 1980s?

A ' m aware that there's barbed wire around
it. I don't think it's been effective in keeping
anyone fromclimbing the tank, but | did notice there
was barbed wire there. | don't know when it was
i nstall ed.

Q Woul d you be surprised to know that the --
there's been no graffiti on the tank since the barbed
wire has been installed in late 1970s or early 1980s?

A That would not be consistent with what |
observed. Some of the graffiti was dated. And | saw
dates of 1986, and | think there were some that were
nore recent than that as well.

Q Are you aware that the tank was installed
per the plans and drawi ngs that were approved by the
I1'l'inois Environmental Protection Agency in 1972 and
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19737

A | don't know what their requirements were
at that time, but I...

Q Woul d you have any reason to believe that
t he conpany didn't follow guidelines and plans to
properly erect the tank in 1972 and 19737

A | have no know edge of that one way or the
ot her.

Q Turning to Page 4 of your suppl ementa
testimony with respect to the wastewater operation.

Are you aware that the wastewater
operation currently operates on a batch processing
system t hat has been -- was designed to serve a much
| arger popul ation, but that it only serves
approximately 160 or so homes?

A Il -- 1I"msorry. | can't answer yes or no
to the question because | think you m xed a coupl e of
things up in there, but I am aware that the plant was
desi gned to work as a batch processing plant and it's
not being operated in that fashion.

Q And that it was designed to serve a nmuch
| ar ger popul ati on of, say, 4,000 to 10,000 honmes?
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A My understanding is it was designed to
serve a |l arger population, but it's also ny
understanding that it was designed to handle a phased
devel opment so that the plant should function -- or
shoul d have functioned properly when it was installed
for a much smaller number of custonmers.

Q Turning to Page 5 of your suppl ement al
testimony, you indicated that you observed rust and
corrosion in the facility and specifically related to
the hose; is that correct?

A Well, | think you're m xing a couple of
di fferent things.

| mean, a hose isn't going to rust,
but other things that were metal in the building were
very much rusted.

Q Okay. Are you -- do you have any reason to
believe that the facility, specifically, the hoses
and other items in the facility were put there by a
certified operator?

A | don't know.

| know that the facility operated for
a nunmber of years without a certified operator, and I
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don't know when those were install ed.

There is a certified operator there
t oday, but | don't know that he -- that he's the one
who did all of it.

Q Woul d you have any reason to believe that
there hasn't always been a certified operator at the
facility?

A Yes.

Q What | eads you to believe that?

A | didn't bring all of the documents with

There was a period, | believe, of six
or seven years when there was no certified operator
from the water system And it was a | esser period of
time -- | think less than a year -- when there wasn't
a certified operator in the sewer system But, as |
said, | don't have all the documents with me, so |
can't point you to a specific docunment that shows
t hat .

Q Turning to Pages, approximately 12 through
14 of your direct testinmony, you indicate that it's
your opinion that services provided by Ann Arnstrong
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and Matt Armstrong for bookkeeping and other rel ated
services were unnecessary; is that correct?

A | don't believe | used that term

Q Well, what's your opinion of those
services?

A Well, my opinion is someone needs to
provi de those services. Someone needs to send out
bills and keep records.

My concern was that it was relatives
of the owner that were providing those services, that
those relatives weren't specially trained. |
guestion the amount that was being paid for those

services, but sonebody needs to do it.

Q So it's not your opinion that
bookkeeping -- billing customers and custonmer
care-related issues are not -- are unnecessary
expenses?

A No, they're very nmuch necessary services.
That's different from saying the amount this utility

has been paying to relatives of the owner is a proper
amount .

Q And what fornms your basis that they're
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i mproper in any way?

A 20 years of experience in dealing with
smal |l utilities and knowi ng what they typically pay
for overhead and office services and billing and so
on.

| mean, for a utility that's billing
gquarterly to be paying what, $500 a month for billing
services seens to me to be way out of line. You're
tal ki ng about $1500 per billing cycle when you're
sending out -- well, even with the availability

charge, you're sending out, at nmost, 6 or 700 bills.
So your tal king about a cost of al most
$3.00 a bill. Typically, | see costs nmore in the
range of a dollar a bill.
Q Have you actually had a chance to review
t he New Landing's checkbook to see what -- what itens
and expenses were paid and were not paid?
A No. Generally, the checkbook is
irrel evant. In the utility files, a test year that's
usual |y based on an accrual method of accounting. So
actual cash outlays are irrelevant to setting rates.
Q Woul dn't you need to know that to determ ne
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what utility spends its money on day by day, month by

mont h?
A Well, that you -- you get that information
fromthe accounting records of the utility, but not

t he checkbook itself.

And |1'd also mention that |I'm not the
accounting witness in this case. M. Effron is for
the Attorney General's office.

So | didn't conduct that Kkind of
i n-depth review of the revenues and expenses of the
utility. That was done by a different w tness.

Q M. Rubin, what is your -- it's your
opinion with respect to the | egal expenses incurred
by the conpany that those are unduly high or
unnecessary. | don't want to m scharacterize your --

A Yeah, that's an accurate characterization

Q Are you aware that the conpany on numerous
occasions both prior to the actual inception of the
enforcement action filed against them and after and
during the duration of that, it did offer to settle
on numerous occasions with the Illinois Environmental
Protecti on Agency and the Attorney General's Office
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and that they refused?

A | don't know any details of those
negotiations. Yeah, I'Il just leave it at that.

Q But if --

MS. SATTER: Excuse ne. "' m going to object

Ordinarily, settlement negotiations
are not considered relevant in the context of
litigation. And so | would request that there be no
further questions concerning settlenment negotiations
that did not result in a resolution --

MS. FELTON: But they are --

MS. SATTER: -- on the basis of relevancy.

MS. FELTON: They are relevant only because
M. Rubin did testify that the company shoul d have
settled and the reason why they incurred these
extreme litigation costs is because they were forced
to litigate and represent thenselves because both the
Attorney General and the EPA woul dn't consider a
settlement in this matter.

JUDGE BRODSKY: Were you going to ask further
guestions on that?

MS. FELTON: | was going to try and explore it
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alittle bit if he had any information, since he did
testify in his testimony, if I'mnot m staken, that
he t hought they should have settled this matter.
JUDGE BRODSKY: Do you have a reference to the
testi nony?
MS. FELTON: Just one m nute. Excuse ne.

At the bottom Page 25 of his direct
testimony and the top of Page 26, he does make an
opi nion that invokes the discussion regarding the
utility's |l egal fees and the fact that they were
exor bi tant .

JUDGE BRODSKY: Okay. So you're |ooking at 25,
Li nes 20 through 26, Line 2?

MS. FELTON: Yes. And then the reference to
just spending noney inmprudently on Page 26, Line 5.

JUDGE BRODSKY: Okay. That -- that bl ock of
testimony that you have identified does not exactly
rise to such a level that would open the door about
di scussi on of whether settlement was or was not the
proper course of action.

MS. FELTON: Well, the --

JUDGE BRODSKY: Since the opinion doesn't -- of

454



10

11

12

13

14

15

16

17

18

19

20

21

22

M. Rubin does not extend to that, | don't think he's
gui te opened the door on it.

MS. FELTON: It does, though, your Honor, at
| east open the door to the -- his opinion regarding
the |l egal fees, and at least it's worth exploring why
he believes those are high or unnecessary.

JUDGE BRODSKY: Ask your question about it, but
it will be a fairly limted right to explore.
BY MS. FELTON

Q M. Rubin, on Page 25 -- excuse me, 26,
Line 5, 1in your testinmony, you indicate that, |f NLU
stops spendi ng money i nmprudently.

Do you include or mean to include the

costs of litigation, |egal services when you

reference spendi ng noney inprudently?

A Yes.
Q M. Rubin, are you famliar at all with an
exhi bit that was -- or exam ned an exhibit in the

enforcement proceedi ng which contained not only a
proposed consent agreenment, but a letter by

M. Armstrong to the Attorney General indicating

their willingness -- the conpany's willingness to
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resolve this matter?

A | f you showit to me, | can tell you
whet her 1've seen it before. But, as | said, | saw a
| arge pile of documents from that case.

Q Okay.

MS. SATTER: "' magain going to object on the
grounds that settlement negotiations in another case
to which this witness was not involved or in which
this witness was not involved are not relevant to
this proceeding or relevant to his opinion,

If Ms. Felton wants to ask the basis
for his statement of inprudence, she's free to
expl ore that. But going down the avenue of a case
that he was not involved with, that he was not a
witness in is beyond the real m of rel evance,
particularly, when they're tal king about settl ement
negoti ati ons which, by and | arge, are not rel evant
under the rules of evidence

MS. FELTON: | would just again indicate that
that information is relevant because it goes to the
fact that the utility incurred costs that otherwi se
may not have, had this matter been resolved short of
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[itigation.
JUDGE BRODSKY: |'"mgoing to allow it.

In any case, | think the question that
you had asked about most inmediately was that whet her
he recogni zed a particular document, which I guess is
still in the process. And in any case, that -- he
can indicate whether he recognizes the document.

MS. FELTON: Il will move forward with -- and if
we can | ocate that document
BY MS. FELTON

Q But turning back again to the reference to
your characterization that the utility is spending
money i nprudently, would you -- did you also mean to
include the bookkeeping and billing services that it
rendered to both -- that were rendered both by Ann
Armstrong and Matthew Armstrong?

A Yes.

Q But , again, you don't discount that both

| egal services, bookkeeping services and other

billing services are a necessary expense of a
utility?
A As | think | said before, there's no
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guestion that bookkeeping and billing services must

be provided.

Legal services, there needs to be
somet hing for, you know, any utility, but nothing on
the order of the expenses incurred by this utility.

And the conmpany indicated that from
2001 to 2003, it spent almst $400, 000 on | egal fees
and that's grossly excessive for a utility its size.

Q M. Rubin, I"mgoing to turn back to a
coupl e of questions regarding the quality of the
wat er .

Are you aware that there's a footnote,
Footnote 7 in your testimony -- trying to | ocate.
Foot note 7 on Page 10 of your direct testimny, you
reference a Ms. Val deniso (phonetic).

A Yes.

Q Are you aware that her testimony -- or
woul d you have any reason to dispute that her
testimony that came out in the enforcement matter
i ndicated that the water that was com ng out fromthe
utility lines is actually great quality water?

A Well, her testimony's attached as part
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of -- I believe it's, yes, Schedule SJR 3.
Obvi ously, it says whatever it says.
That schedul e includes the entire

testi mony of each of the witnesses | referenced. | f
you want to point me to a specific part in there, we
can --

Q Well, do you recall actually if her
testimony indicated that?

A l|''m sorry?

Q Did you recall whether or not her testinony

was that the quality of the water was good?

A Of the top of ny head, | don't recall one
way or the other. This was prepared a few nmonths
ago, so...

But, as | said, if you want nme to

reviewit, it's all right here as part of Schedul e
SIR- 3. | can take a mnute and reviewit, if you
want nme to.

Q Did you have a chance to review her
testimony or did you just --

A Oh, | -- everything that's in this schedule
and that | referred to in ny testimony | read all the
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way t hrough.
Just sitting here today, you know,
three months after | prepared the testinmony, | don't

recall which witness said what, but it's all right

here. If you want me to look at it, as | said, [|'l
be happy to. It will just take a couple monments.
Q Did you read all of the testinmny or just

what the Attorney General gave you?
Did you read the excerpts or did you
actually read the entire testimny of these witnesses

t hat you reference?

A | read the entire testinmny of these
wi t nesses, which is what | have attached in Schedul e
SJR 3, unless | m ssed a page or something in the

copying. But | certainly read it all and my
intention was to attach it all as part of the
schedul e.

Q Okay. M. Rubin, do you contend that the
utility must replace the old lines?

A ' m sorry. When you say "nmust,"” | don't
know what you mean by that.

Q In order to inmprove service as you
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reference poor service or poor quality.

A From what | have read and heard, it seens
to me that that's something that the utility should
do. I don't knowif that's the only thing they can
do to inprove service

| f they just installed a hydrant so
they can flush the lines regularly, that may be
enough of an improvement that it wouldn't necessitate
tearing out all of the old lines. W won't know t hat
until they start using the flushing hydrants.

My guess is that they will probably
still have to replace a number of those lines in
order to inprove service, but that's just guessing.
We don't know that yet.

Q So you don't know if they nmust replace
those |ines?

A | think I just answered that.

Q Okay. Fine.

If the utility were to replace those
old lines, who is supposed to pay for that? Who's
supposed to put up the nmoney for that?

A The utility is supposed to put up the noney
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to install its facilities. And then assum ng that
those facilities are used and useful and serving the
public and customers are receiving safe and adequate
service, then rates are increased to provide the
utility with a recovery of and on its investnment.

Q Then why is it the utility nust pay for
this installation of new |lines?

A That's -- | don't want to sound flippant,
but that's the way it works.

It's the utility's job to install the
facilities to serve the customer. And once it has
done that, then it's the customer's obligation to pay
what we term a just and reasonable rate for that
service.

Customers -- you know, other than, you
know, in instances of main extensions and so on,
customers don't have an obligation to install
facilities. That obligation is on the utility.

The customers certainly don't have an
obligation to replace a facility that's already in
pl ace and serving them  That's -- you know, that's
for the utility to do.
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And, you know, if you will, that's
the -- once the utility provides reliable service,
then customers have an obligation to pay a fair
return on the utility's investnent that's used to
provi de that service.

So, yeah, as | said, I"'mnot trying to

be flippant, but that's just the way it works.

Q M. Rubin, are you famliar with the main
extension line rule in the Public Utilities Act of
I11inois?

A | have read it. |It's been several nmonths,
so | doubt | can go into any kind of detail with you

unl ess you want to put a copy in front of me.
Q So are you -- if you -- if I were to ask
you how the main extension line rule works in

II'linois, would you be able to answer ?

A Not wi t hout having it in front of nme, no.
Q So if I were to tell you that to actually
extend the benefit to -- benefit of providing new

lines to customers and not others would be bestow ng
a benefit on one group of customers and not others in
violation of the main extension line rule; would you
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have any reason to disagree with that statement?

A Yes, | would have reason to disagree with
t hat because here, we're not talking about a main
extension. You're not talking about extending
service to new customers. You're talking about
replacing the facility that serves existing customers
and that, to my understanding is not subject to the
Mai n Extension Rule. The Main Extension Rule is
irrelevant to that.

| mean, this is, you know, repair,
repl acement maintenance of existing facilities. That
has nothing to do with main extension.

Q Are you aware, M. Rubin, that there's no
speci fic document of conveyance that transfers these
old lines to the New Landing Utility?

A Well, | heard some of M. Armstrong's
testimony -- or | should say | heard his testinony to
that effect earlier this afternoon.

I f that -- | was not aware of that.
Though, | had seen sort of summary statements of
M. Armstrong's position on that before. But if
that's the case, then |I believe the conpany is in
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violation of its certificate of public convenience
which required it to obtain the property rights that
it needed to provide service. And, of course, that
was issued over 30 years ago.

Q And that requirement was pursuant to the
Mai n Extension Rul e?

A No. That -- as | read the certificate, it
requires the utility to obtain the necessary property
rights. And, you know, as part of that, the
Comm ssion said, And you can't use the power of
em nent domain. We're not giving you that right.

| don't think that has anything to do

with the Main Extensi on Rul e.

Q But the certificate also states, M. Rubin,
that you can't attach small |lines such as these old
i nes.

A Well, | think the termin the
certificate -- and we can |look at it, if you want.
That's a schedule to my testinony al so. But | think
the termused was, Install small lines. And, of
course, those lines were already in existence. So

they weren't installed in violation of the
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certificate.

But if the conpany failed to obtain
the property rights to those lines, in my opinion,
that would be in violation of the certificate

JUDGE BRODSKY: We've reached a conveni ent
poi nt to pause?

MS. FELTON: Just one moment. We m ght be

done, but | need to..
(Pause.)
MS. FELTON: I think the company has no further

questions actually for M. Rubin.
JUDGE BRODSKY: Okay.

MS. FELTON: Thank you.

JUDGE BRODSKY: What do the parties have by way

of cross, any?
MS. VON QUALEN: Staff has no cross of
M. Rubi n.
JUDGE BRODSKY: Okay.
And M. Lowe?

MR. LOWE: No.

JUDGE BRODSKY: Is there going to be redirect?

MS. SATTER: No.

466



10

11

12

13

14

15

16

17

18

19

20

21

22

JUDGE BRODSKY: Well, thank you very nuch,

Mr. Rubi n.

MR. SCOTT RUBI N:

JUDGE BRODSKY: And for

reconvene at

Thank you.

the rest

9: 30 tomorrow norning.

Thank you.

(Wher eup

of

us,

we will

on, said proceedings

were continued to Apri

2005 at

9:30 a.m

S,
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